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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court has jurisdiction to deter- 
mine whether the appellant-BRT’s invocation of the 
i services of the National Mediation Board under Section 
5 of the Railway Labor Act (45 U.S.C. §155) was pre- 


' mature or whether such determination is within the exclu- 


sive jurisdiction of the Mediation Board. 


2. Whether the District Court has jurisdiction to review 
a determination of the National Mediation Board that its 
services were properly invoked and exercised. 


3. If the District Court does have jurisdiction, whether 
the National Mediation Board is an indispensable party 
to this proceeding, and if not, whether the Mediation 
Board is a necessary party. 


4. (a) Whether it was unlawful for the appellee-Car- 
riers to refuse to confer with the BRT during the period: 
of the Award of Arbitration Board No. 282 pursuant to 
notices under Section 6 of the Railway Labor Act (45 
U.S.C. § 156) served during the period of the Award pro- 
posing changes in crew-consist rules to be effective upon 
the termination of the Award. 


(b) If so, whether the BRT nevertheless was required 
to engage in conferences with the Carriers before it could 
invoke the mediatory services of the National Mediation 
Board when the BRT requested the Carriers to confer but 
the Carriers unlawfully refused. 


(c) Whether, assuming conferences have not taken place 
because the Carriers refused to confer, mediation may 
not properly be conducted under the Railway Labor Act 
over the objection of the Carriers that refused to confer. 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Copumsra Cracurr 


Nos. 20,229 and 20,249 


BrorHernoop or Ramroap Trainmen, Appellant, 


Vv. 


‘ Tas Axron & Barperron Beitr Ramroap CoMPANY, ET AL., 
Appellees. 


On Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On January 19, 1966, the appellees (herein referred to 
as the ‘‘Carriers’’) filed a complaint against certain unions, 
including the appellant (herein referred to as the “‘BRT’’), 
for declaratory judgment and injunctive relief requesting 
the District Court to determine, inter alia, the rights of 
the parties upon the termination of the Award of Arbitra- 
tion Board No. 282 established by Congress pursuant to 
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Public Law 88-108 (77 Stat. 132). (JA 2-14) On April 
6, 1966 the District Court entered its judgment which is 
now pending on appeal. Nos. 20,152 and 20,172. (JA 175- 
181). 


On April 12, 1966, the Carriers filed a motion with the 
District Court for supplemental relief against the BRT 
under the April 6 judgment of the District Court. (JA 
185-191). On May 9, 1966 the BRT filed a conditional 
motion requesting the District Court to order the Carriers 
to summon the National Mediation Board to appear as a 
party to the proceedings. (JA 191-193). On May 31, 
1966, the District Court entered its Order. (JA 317- 
319). The BRT filed notices of appeal from that order 
on May 31, 1966 and June 15, 1966. (JA 319). 


This Court has jurisdiction under 28 U.S.C. Sections 
1291 and 1294. 


STATEMENT OF THE CASE 


On April 6, 1966 the District Court entered its judgment 
with respect to the complaint filed by the Carriers against 
certain unions, including the BRT, for declaratory judg- 
ment and injunctive relief. (JA 175-181). The unions 
and the Carriers appealed from the District Court’s judg- 
ment and those appeals now are pending before this Court 
as consolidated appeals Nos. 20,152 and 20,172 (the unions 


10n June 13, 1966, this Court granted the parties’ joint motion that the 
joint appendix filed with the Court in appeals Nos. 20,152 and 20,172 be con- 
sidered as volume I of the joint appendix herein, with leave to the partics 
to print and file a supplemental joint appendix, to be designated volume IT, 
containing such additional portions of the record as the parties desire. Volume 
II begins with page 185. 


2On June 30, 1966 this Court ordered that the appeals be consolidated. 
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are the appellants in No. 20,152 and the Carriers are the 
appellants in No. 20,172)? 


The history of the dispute underlying the Carriers’ 
action for declaratory judgment and injunctive relief is 
set forth in appellant’s brief in No. 20,152 and in the 
opinion of the District Court in that case. The Akron and 
Barberton Belt R.R., et al. v. Bro. of R.R. Trainmen, et al., 
250 F. Supp. 691 (D.D.C., 1966). (JA 153-167). 


One of the issues presented to the District Court in that 
proceeding was the effectiveness of notices served by the 
parties under Section 6 of the Railway Labor Act (45 
U.S.C. § 156) during the period of the Award of Arbitration 
Board No. 282 proposing changes in rules concerning the 
manning of crews in train and yard service (crew-consist 
rules) to be effective upon the termination of the Award. 
(JA 78, 79). 


During the hearing before the District Court on this 
issue, the Court found that there was insufficient evidence 
in the record to permit the Court to make findings with 
respect to this issue (JA 306-310), and stated that any of 
the parties to the proceeding could make further applica- 
tion to the Court for supplemental relief if particular dis- 
putes concerning such issue would arise. (JA 309). Not- 
withstanding such comment, however, the District Court 
adjudged that Section 6 notices served during the period 
of the Award ‘did not become effective under the Railway 
Labor Act until January 26, 1966—the day after the expira- 
tion of the Award by Arbitration Board No. 282.” (JA 
179-180). This ruling is one of the issues involved in the 
appeal in No. 20,152. 


30n March 23, 1966 the District Court granted the oral motion of the 
Carriers and set for separate trial the claims of the Carriers against one 
of the defendant unions, the Order of Railway Conductors and Brakemen. 
The Court entered its judgment with respect to such claims on April 26, 1966, 
and appeals from that judgment are pending before this Court in consolidated 
appeals Nos. 20,158 and 20,191. The decision of the District Court in that 
case is reported at 253 F. Supp. 538. 
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On April 12, 1966, the Carriers filed a motion for sup- 
plemental relief against the BRT with respect to particular 
disputes arising from Section 6 notices that had been 
served during the effective period of the Award of Arbitra- 
tion Board No. 282. (JA 185-191). The motion requested 
the District Court to restrain and enjoin the BRT from 
invoking the services of the National Mediation Board 
where mediation had not yet been invoked, and from 
participating in mediation sessions scheduled by the Media- 
tion Board where disputes already were in mediation, with 
respect to disputes arising from such Section 6 notices. 


The motion, together with affidavits submitted by the 
parties, set forth the following facts.‘ 


Each of the Carriers involved was served by a General 
Chairman of the BRT, either in late June or early July, 
1965, with a Section 6 notice proposing changes in crew- 
consist rules to be effective upon the termination of the 
Award of Arbitration Board No. 282. The BRT requested 


that the parties meet on the property to confer concerning 
the notices. (JA 186). 


In each case, the Carriers replied by letter to the BRT 
that the notice was premature because served during the 
period of the Award and the Carriers refused to confer 
concerning the disputes raised by the notices. (JA 186). 


In each instance, the BRT thereafter applied for the 
mediatory services of the National Mediation Board under 
Section 5 of the Railway Labor Act (45 U.S.C. § 155). (JA 
186). In accordance with its usual custom, the Mediation 
Board solicited the views of the Carriers with respect to 
the BRT’s application for mediation and in each case 
the Carrier urged the Mediation Board to decline the ap- 
plication on the ground that the Section 6 notice was pre 


4 Although the Carriers’ motion sought relief with respect to all Carriers 
involved in the original action, the motion was subsequently amended to apply 
only to those Carriers which filed affidavits in support of the motion for 
supplemental relief. 
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mature. In all cases, however, the Mediation Board did 
grant the applications, assert jurisdiction, docketed the 
cases, and assigned mediators. (JA 186). Mediation 
sessions thereafter occurred at sporadic intervals. 


With respect to one of the Carriers involved in this 
proceeding, the Atlantic Coast Line Railroad, the Carrier 
notified the Mediation Board that it would not participate 
in further mediation until it had an opportunity to argue 
before the Mediation Board the propriety of the Mediation 
Board’s conducting mediation in the light of the District 
Court’s opinion of March 3, 1966 wherein the Court held 
that Section 6 notices served by the parties prior to the 
expiration of the Award were premature. At the request 
of the Carrier, the Mediation Board scheduled a hearing 
before the full Mediation Board for March 14, 1966. (JA 
269). Oral argument was presented by the parties through 
counsel and the Carrier filed a pre-hearing brief. After 
the hearing, the Mediation Board ruled that it rejected the 
Carrier’s contention that negotiations must start de novo, 
and advised the Carrier that the Mediation Board would 
schedule further mediation sessions. (JA 288). 


The Mediation Board reiterated its position in a tele- 
gram to the Carriers on March 30, 1966. (JA 290). The 
Mediation Board stated that it had examined the pleadings 
and transcripts of proceedings and the District Court’s 
opinions of March 3 (JA 153-167) and March 28 (JA 
167-174) and found no inhibition on the Mediation Board’s 
determination that it proceed with mediation in accordance 
with what it conceived to be its duty under the Railway 
Labor Act. 


With respect to mediation on three of the Carriers, on 
April 8, 1966, the National Mediation Board advised each 
of the parties that the disputes had been the subject of 
mediation without composing the differences, that the 
Mediation Board had used its best efforts to bring about 
a settlement but had been unsuccessful, and that its media- 
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tion efforts were terminated. (JA 289, 291). The Media- 
tion Board requested and urged the parties to agree to 
arbitrate the controversy. On April 11, 1966 the BRT 
respectfully declined the proffers of arbitration. (JA 289, 
291). 


With respect to the other Carriers involved, mediation 
has not been terminated by the National Mediation Board. 
(JA 199, 228, 250). 


On May 9, 1966, the BRT filed a conditional motion 
with the District Court requesting the Court, in the event 
it did not find the National Mediation Board to be an indis- 
pensable party, to order the Carriers to summon the Media- 
tion Board to appear as a party in the proceeding for 
supplemental relief. (JA 191-193). 


On May 19, 1966, a hearing was held before the District 
Court on the Carriers’ and the BRT’s motions. At the 
hearing, counsel for the Carriers stated that they were 
withdrawing their request for injunctive relief and in- 


stead, requested the District Court to enter a declaratory 
judgment on the issues raised by their motion. (JA 310). 
They also amended their motion so that it would apply 
only to those Carriers that had filed affidavits with respect 
to the factual situations on their respective lines. (JA 
311). Immediately upon the conclusion of the hearing 
the District Court rendered its oral opinion (JA 314-317), 
and on May 31, 1966, the District Court entered its judg- 
ment. (JA 317-319). 


The District Court dismissed the BRT’s motion finding 
that the National Mediation Board was neither an indispen- 
sable nor a necessary party to the proceeding. (JA 318- 
319). 


The District Court further declared that Section 6 notices 
served during the effective period of the Award of Arbi- 
tration Board No. 282 did not become effective to require 
conferences between the parties under the Railway Labor 
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' Act until the expiration of the Award; that such conferences 
as were held did not constitute conferences within the 
' meaning of the Railway Labor Act; that none of the parties 
could resort to self-help until every step set forth in the 
Railway Labor Act for handling disputes is exhausted, 
beginning with conferences; that recourse to the National 
Mediation Board may be had only after conferences are 
held; and that the Mediation Board may determine at which 
point it will comply with a request for the use of its 
mediatory services, provided that conferences already have 
commenced. (JA 318). 


It is from each of the District Court’s declarations that 
the BRT appeals. (JA 319). 


STATUTES INVOLVED 


The pertinent provisions of the statutes involved are 
set forth in the Appendix, infra. 


STATEMENT OF POINTS 


1, The District Court erred in holding that it has 
jurisdiction to determine whether the BRT’s invocation of 
the mediatory services of the National Mediation Board 
was premature. 


9. The District Court erred in holding that it has juris- 
diction to review a determination of the National Media- 
tion Board that its services were properly invoked and 
exercised. 


3. If the District Court does have jurisdiction, the Court 
erred in holding that the National Mediation Board was 
neither an indispensable nor a necessary party to the Car- 
riers’ motion for supplemental relief. 


4. (a) The District Court erred in holding that the Car- 
riers could lawfully refuse to confer with the BRT during 
the period of the Award of Arbitration Board No. 282 con- 
cerning Section 6 notices served during the Award to 
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change crew-consist rules to be effective upon the termina- 
tion of the Award. 


(b) The District Court erred in holding that even if the 
Carriers’ refusal to confer with the BRT was unlawful, the 
BRT nevertheless was required somehow to engage in 
conferences with the Carriers before it could invoke the 
mediatory services of the National Mediation Board. 


(c) The District Court erred in determining that, assum- 
ing conferences have not taken place because the Carriers 
refused to confer, mediation may not properly be con- 
ducted under the Railway Labor Act over the objection 
of the Carriers that refused to confer. 


SUMMARY OF ARGUMENT 


1. The Carriers’ motion for supplemental relief seeks a 
determination by the District Court that the BRT did not 
lawfully invoke the mediatory services of the National 
Mediation Board notwithstanding rulings of the Mediation 


Board to the contrary. Decisions of the Supreme Court 
and a recent decision of this Court show that such deter- 
mination is within the exclusive jurisdiction of the National 
Mediation Board and the District Court should have dis- 
missed the proceeding for want of jurisdiction. 


2. Even if the District Court did have jurisdiction to 
determine whether the BRT’s invocation of mediation was 
premature, the relief sought by the Carriers frustrate the 
National Mediation Board in the performance of what it 
has ruled to be its function so as to render it an indispen- 
sable party to the proceeding or, at the very least, a neces- 
sary party. 

3. The Carriers’ refusal to confer with the BRT during 
the period of the Award of Arbitration Board No. 282 
concerning the BRT’s Section 6 notices to change crew- 
consist rules upon the termination of the Award was unlaw- 
ful. Since this is so, the BRT was not required to institute 
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action against the Carriers to compel them to engage in 
conferences and the BRT’s invocation of the mediatory 
services of the National Mediation Board without prior 
conferences was not premature. Furthermore, where con- 
ferences have not taken place because the Carriers refused 
to confer, mediation may properly be conducted under the 
Railway Labor Act over the objection of the Carriers that 
refused to confer. 


ARGUMENT 


L. The Issue of Whether the BRT Invoked Mediation Pre- 
maturely Is Within the Exclusive Jurisdiction of the Na- 
tional Mediation Board 


The uneontroverted facts of this case show that the 
BRT invoked mediation in connection with the disputes 
raised by its Section 6 notices, that in each case the Na- 
tional Mediation Board accepted jurisdiction to mediate 
the dispute over the protest of the Carriers, and that the 
present status of the disputes is that in some cases media- 


tion still is in progress and in others the Mediation Board 
has informed the parties that it has unsuccessfully at- 
tempted to settle the disputes and that its mediatory 
services have been terminated. 


The Carriers’ motion for supplemental relief, whether in 
the form of an injunction as originally requested, or as 
subsequently amended in the form of a declaratory judg- 
ment, seeks a determination that the BRT did not lawfully 
invoke the mediatory services of the National Mediation 
Board and secks to prevent BRT from participating in 
mediation scheduled by the Board. Such a determination, 
however, is not within the jurisdiction of the District Court, 
but within the exclusive jurisdiction of the National Media- 
tion Board. The District Court was in error in deciding the 
issue, and not dismissing for lack of jurisdiction. 


In three cases decided the same day the Supreme Court 
ruled that the courts have an unusually limited role in 
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railway labor disputes, and are not to exercise functions 
in them except where it is clear Congress intended they 
should. Switchmen’s Union v. National Mediation Board, 
320 U.S. 297; General Committee v. M-K-T RR., 320 U.S. 
323; General Committee v. Southern Pacific Co., 320 U.S. 
339 (1943). 


In the present case the National Mediation Board has at 
least three times ruled on the propriety of conducting 
mediation,—both before and after January 25, 1966. The 
relief granted by the District Court frustrates those rulings. 
Just a few quotations from one of these cases (many others 
could be quoted) make it plain that Congress intended 
the courts to abstain from passing on the questions here 
raised. 


In General Committee v. M-K-T RR., the Supreme Court 
stated (at 332-333) : 


“But it is apparent in the face of the Act that 
while Congress dealt with this subject comprehensively, 
it left the solution of only some of those problems to the 
courts or to administrative agencies .... On only 
certain phases of this controversial subject has Con- 
gress utilized administrative or judicial machinery 
and invoked the compulsions of the law. Congress 
was dealing with a subject highly charged with emotion. 
Its approach has not only been slow; it has been piece- 
meal. Congress has been highly selective in its use of 
legal machinery. The delicacy of these problems has 
made it hesitant to go too fast or too far. The 
inference is strong that Congress intended to go no 
further in its use of the processes of adjudication and 
litigation than the express provisions of the Act indi- 
cate. (Emphasis added.) 


And on page 337 the Court stated: 


“In view of the pattern of this legislation and its 
history the command of the Act should be explicit 
and the purpose to afford a judicial remedy plain 
before an obligation enforcible in the courts should 
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be implied. Unless that test is_met the assumption 
must be that Congress fashioned a remedy available 
only in other tribunals.’’ (Emphasis added.) 


Thus in those cases the Supreme Court reversed not be- 
cause the results reached by the courts below were wrong 
but beause they were reached on the merits instead of the 
actions being dismissed for lack of jurisdiction. Thus 
in the M-K-T case the Court held (at 337-338) : 


‘¢When a court has jurisdiction it has of course ‘author- 
ity to decide the case either way.’ The Fair v. Kohler 
Die Co., 228 U.S. 22, 25. But in this case no declaratory 
decree should have been entered for the benefit of any 
of the parties. Any decision on the merits would in- 
volve the granting of judicial remedies which Congress 
chose not to confer.”’ 


Those principles are directly applicable here. Congress 
vested the mediatory functions under the Railway Labor 
Act in the National Mediation Board, and certainly the 
determination of whether it should mediate is the Media- 
tion Board’s. Bro. of Loc. Engineers v. Morphy, 109 F. 2d 
576 (2d Cir. 1940). It can hardly be urged that it is 
‘plain’? that Congress had ‘‘the purpose to afford a 
judicial remedy”’ for such determination. M-K-T, supra, 
at 337. 


This Court has had recent occasion to pass upon this 
question. In International Bro. of Teamsters v. Bro. of 
Ry. Clerks, — App. D.C. —, 358 F. 2d 540 (1966), an action 
for declaratory judgment was commenced in the District 
Court by the Teamsters seeking relief in the form of a 
mandatory injunction to require the Clerks to withdraw 
on election petition filed with the National Mediation 
Board. The District Court dismissed the complaint on 
the ground that it lacked jurisdiction. The District Court 
concluded (245 F. Supp. at 836) : 


‘¢What this action tries to do is to achieve by indirec- 
tion what could not be done directly, namely, in effect 
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to secure a review of the order of the National Media- 
tion Board. To direct a withdrawal of the petition 
would be practically to set aside the order of the Na- 
tional Mediation Board, without even hearing counsel 
for the Board. In view of these considerations, the 
Court is of the opinion that this action does not lie.’’ 


This Court affirmed the District Court’s determination, 
stating (358 F. 2d at 542-543): 


“Tt will be seen from the foregoing that the equity 
jurisdiction of the District Court was sought to be in- 
voked only after the Board had granted a hearing to 
IBT on its objections based om the agreement, after 
IBT had requested the Board to interpret the agree- 
ment, and after such interpretation had been made and 
a decision rendered by the Board on the IBT’s objec- 
tions. 


“Thus the question is whether after all this had 
oceurred under the provisions of the Railway Labor 
Act, the District Court should have awarded IBT 
relief in the nature of a mandatory injunction requir- 
ing BRC to withdraw its application for representation 
filed under that Act with the Board. 


“he status the controversy had attained before 
the IBT filed the present action in the District Court 
left the court free to exercise its equity jurisdiction to 
determine the correctness vel non of the decisions of 
the Board in litigation between the two labor organi- 
zations. That decision, including the jurisdiction of 
the Board to render it, is appropriately left to be 
tested, if at all, as a decision of the National Mediation 
Board under the Railway Labor Act.’’ 


The instant case is closely similar to the Teamsters case. 
Here, as in that case, the National Mediation Board granted 
a request for a hearing on objections to the Mediation 
Board’s decision to accept jurisdiction and determined that 
the objecting party’s position was unsound. Indeed, it 
made the same determination at least three different times 
in this case. 
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To paraphrase the opinion of this Court, the question is 
whether after all this had occurred under the provisions 
of the Railway Labor Act the District Court should have 
afforded the Carriers relief in the nature of an injunction 
(or declaratory judgment) nullifying decisions rendered 
by the Mediation Board on the Carriers’ objections. This 
Court’s answer to such a question should be in the nega- 
tive as it was in the Teamsters case. 


A similar situation was presented to the District Court 
in Southern Pacific Co. v. National Mediation Board, 223 
F. Supp. 951 (D.D.C., 1963). In that case, the plaintiff 
brought an action against the Mediation Board to enjoin 
the Mediation Board from taking jurisdiction of a dis- 
pute concerning the interpretation of an agreement entered 
into between the plaintiff and the union with the aid of 
the Mediation Board. The District Court denied the plain- 
tiff’s motion for a preliminary injunction stating (at 952): 


“The Court assumes, of course, that the National 
Mediation Board will hear and determine the objections 
to its jurisdiction before proceeding with and hearing 
and determining the merits of the dispute and that if 
it finds that it has no jurisdiction it will stop at that 
point. If, however, it finds that it does have juris- 
diction, it would have the authority to proceed with 
a hearing and reach a decision. Whether that decision 
would be subject to judicial review under the principle 
of Leedom v. Kyne (358 U.S. 184) is a matter con- 
cerning which this Court should not express an opinion 
at this time because it would be premature to do so. 


“Accordingly, the Court will deny the motion for 
preliminary injunction with leave, however, to renew 
the motion if the Board fails or declines to make a 
ruling on the question of its own jurisdiction before 
proceeding to the merits.” 


In the present case, as shown above, the Mediation Board 
has ruled on the question of its own jurisdiction at least 
three times. 
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The argument has been made that the above cases are 
inapposite because they dealt with adjudicatory functions 
of the Mediation Board whereas the present case does not. 
Such contention is specious. 


The basis for the Courts’ holdings in the above cases 
was that Congress intended that the Mediation Board’s 
determinations within the sphere of its statutory authority 
not be subject to collateral attack in the courts. The 
particular instances under which this principle evolved 
happened to arise in the context of the Mediation Board’s 
statutory authority under Section 2, Ninth and Section 5, 
Second of the Railway Labor Act (45 U.S.C. § 152, Ninth 
§ 155, Second). 


The authority exercised by the Mediation Board under 
these sections however, is in no degree more important or 
powerful than that exercised by the Mediation Board under 
Section 5, First of the Act (45 U.S.C. § 155, First) dealing 
with the Mediation Board’s role in mediating disputes. 
The great majority of cases handled by the Mediation 
Board are mediation cases.* There is no logical reason 
to hold that determinations of the Mediation Board 
declaring who is the representative of employees is not 
subject to collateral attack in the courts, while holding 
that the determination of the Mediation Board declaring 
that a dispute is ripe for mediation is subject to such at- 
tack. 


It is not difficult to imagine the debilitating effect upon 
the effectiveness of the mediatory services of the Mediation 
Board if we were to allow, as the District Court apparently 
would, collateral attacks upon determinations of the Media- 
tion Board that it has jurisdiction to mediate particular 


5 During the past 31 years, the Mediation Board received and disposed of 
3,731 representation cases, 107 interpretation cases, and 7,256 mediation cases. 
During the 1965 fiscal year, the Mediation Board received 108 representation 
cases, 6 interpretation cases, and 526 mediation cases. Thirty-First Annual 
Report of the National Mediation Board, Appendix C, page 69. 
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disputes. Such unfortunate result is made particularly 
apparent by the District Court’s determination that even 
though ‘‘conferences have indeed taken place’? (JA 315) 
such conferences were not ‘‘full-fledged’’? and were not 
of the nature to permit the National Mediation Board to 
exercise its discretion to determine at what point in the 
negotiations the Mediation Board would comply with a 
request for its mediatory services. (JA 318). 


The District Court thus established itself as an overseer 
or supervisor of the most basic duties of the National 
Mediation Board. In effect, every determination of the 
Mediation Board accepting an application for its media- 
tory services (526 such determinations in the last fiscal 
year alone, see footnote 5, supra) would be subject to at- 
tack in the courts on the ground that, even though con- 
ferences had indeed taken place, they were not ‘‘full- 
fledged.’’? This, in the face of the trilogy of Supreme 
Court decisions, Switchmen’s Union v. National Mediation 
Board; General Committee v. M-K-T RR.; General Com- 
mittee v. Southern Pacific Co., discussed supra, which show 
the limited extent to which Congress intended the judiciary 
to interfere in this area. 


Moreover, the issues in the above-cited cases involved the 
Mediation Board’s exercising a function declaring the 
rights of the parties against each other. In such situa- 
tions, there might be cause to hold that an aggrieved party 
may proceed against the other party to seek relief. Here, 
however, we have a situation having nothing to do with 
the rights of the parties against each other, but only a 
dispute whether mediation under the Railway Labor Act 
should take place. The determination of such question was 
not placed by Congress in the courts, and certainly not in 
a proceeding not against the Mediation Board, and in which 
the Mediation Board is not a party or represented. 
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II. The National Mediation Board Was an Indispensable Party 
to the Proceeding; at the Very Least, It Was a Necessary 
Party 


Even if the District Court did have jurisdiction to deter- 
mine the issues raised by the Carriers’ motion, the Court 
erred in not dismissing the motion on the ground that the 
Carriers failed to join the National Mediation Board as a 
party to the proceeding. 


In our Statement of the Case, we showed that with respect 
to the Carriers involved, the BRT requested the Carriers 
to negotiate the disputes arising from the Section 6 notices 
on the property, the Carriers refused to meet with the 
BRT, the BRT thereupon invoked the mediatory services 
of the National Mediation Board, the Mediation Board 
docketed the disputes and assigned mediators, and that 
at the present time in some instances the Mediation Board 
has notified the parties that its services had failed to 
resolve the dispute and its services were terminated, and 
that in the remaining cases mediation still was in progress. 


Our Statement likewise set forth that the relief initially 
requested by the Carriers was for injunctive relief to re- 
strain and enjoin the BRT from invoking the services of 
the Mediation Board in cases where no request had yet 
been made and to restrain the BRT from participating in 
mediation proceedings where mediation was in progress. 
The Carriers subsequently amended their motion to request 
a declaratory judgment stating that the declaratory judg- 
ment would afford them the same desired result. (JA 
309-311). The Carriers’ contention remained the same, 
namely, that the BRT’s application for mediation was 
premature and that the mediation of the disputes by the 
National Mediation Board was not in conformity with the 
provisions of the Railway Labor Act. 


On May 9, 1966, the BRT filed with the District Court a 
conditional motion under Rule 19(b) of the Federal Rules 
of Civil Procedure requesting the Court to order the 
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Carriers to summon the National Mediation Board to ap- 
pear as a party in the proceedings. The motion was ‘‘con- 
ditional’? because the BRT believed that the Mediation 
Board was an indispensable party to the proceedings, and 
the motion was only to be considered if the District Court 
found to the contrary. (JA 192). 


The District Court held that the Mediation Board was 
neither an indispensable nor a necessary party and dis- 
missed the BRT’s motion. (JA 318-319). The Court de- 
clared that the BRT’s recourse to the Mediation Board 
was premature and that the Mediation Board could not, at 
the time the BRT requested the services of the Mediation 
Board, accept jurisdiction to mediate the disputes. (JA 
318). The obvious effect of the District Court’s determina- 
tion was to render the Mediation Board’s actions in accept- 
ing the BRT’s requests for mediation, scheduling media- 
tion, and holding mediation sessions, a nullity. The District 
Court so ruled, notwithstanding the failure of the Car- 
riers to proceed against the Mediation Board or its mem- 
bers. In so ruling, the District Court was in error. 


A. The National Mediation Board is an indispensable party to 
the proceeding 

The Carriers by this proceeding seek to prevent the 
National Mediation Board from carrying out its rulings 
that it has jurisdiction to mediate and has a statutory 
duty to mediate. But it does this not by proceeding against 
the Mediation Board or its members, but by trying to 
prevent the BRT from complying with the Mediation 
Board’s requests or orders. The absence of the Mediation 
Board from such a judicial proceeding is a typical situa- 
tion of the lack of an indispensable party. 


The classic definition of types of parties is contained in 
Shields v. Barrow, 17 How. (58 U.S.) 129, 15 L. Ed. 159) 
(1855), where the Court said (at 139): 


“The court here points out three classes of parties to 
a bill of equity. They are: 1. Formal parties. 2. Per- 
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sons having an interest in the controversy, and who 
ought to be made parties, in order that the court may 
act on that rule which requires it to decide on, and 
finally determine the entire controversy, and do com- 
plete justice, by adjusting all the rights involved in it. 
These persons are commonly termed necessary parties 

‘ 3. Persons who not only have an interest in the 
controversy, but an interest of such a nature that a 
final decree cannot be made without either affecting 
that interest, or leaving the controversy in such a con- 
dition that its fimal termination may be wholly incon- 
sistent with equity and good conscience.”’ 


Or as stated more recently by the Court of Appeals for 
this Circuit in Olson v. Miller, 105 App. D.C. 55, 263 F. 2d 
738 (1959) (105 App. D.C. at 56, 263 F. 2d at 740): 


“In order to be declared ‘indispensable’ a party must 
have a material interest in the subject matter which 
will inevitably be affected by a judgment which can be 
rendered.”’ 


See also Comm. St. Bank v. Gidney, 174 F. Supp. 770 
(D.D.C. 1959). 


Surely the National Mediation Board has an interest in 
carrying out what it conceives to be its statutory duty, 
which the decree in this case not only prevents it from 
doing, but in effect, declares what it has done a nullity. 
Surely such a decree would ‘‘affect that interest’’, or that 
interest ‘‘will inevitably be affected by any judgment 
which can be rendered’? in this proceeding. 


De Pinha Vaz v. Shaughnessy, 208 F. 2d 70 (2d Cir. 
1953), was an action against a District Director of Im- 
migration to enjoin him from deporting the plaintiff and 
for a declaratory judgment that plaintiff was eligible for 
suspension of deportation. The relief requested would 
have frustrated the operation of decisions of the Attorney 
General and the Commissioner of Immigration and they 
were held to be indispensable parties. In that case a gov- 
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ernment official was named as a party, but since relief 
against him would frustrate the operation of his superior’s 
orders, it was held that the superior was an indispensable 
party. Here the relief likewise frustrates the operation 
of a government agency and no government official at all 
isa party. For cases of a like nature see Johnson v. Kirk- 
land, 290 F. 2d 440 (5th Cir. 1961) ; Barnes v. United States, 
205 F. Supp. 97 (D. Mont., 1962) ; Pacific Inter-Club Yacht 
Assn. v. Morris, 197 F. Supp. 218 (N.D. Calif., 1960). 


In Bro. of Loc. Engineers v. Morphy, 109 F. 2a 576 (2d 
Cir, 1940), a carrier in receivership had reduced wage rates 
pursuant to authorization of the receivership court. It 
was later held such action violated the Railway Labor Act. 
Burke v. Morphy, 109 F. 2d 572 (2d Cir. 1940). While 
the Burke case was pending, the carrier served a section 
6 notice to reduce the wage rates. Negotiations were fruit- 
less and mediation was invoked. The employees objected 
to mediation until the carrier paid the money previously 
wrongfully withheld from employees. On April 7, 1939 


the National Mediation Board wrote a letter stating: 


«mediation . . . cannot proceed until the legality of 
the deductions ... has been determined .... [T]he 
Board will therefore suspend mediation . . . until such 
time as the legal and property rights of the parties... 
are determined by the courts.”’ 


The carrier treated such letter as a termination of media- 
tion services and thirty days thereafter, pursuant to order 
of the receivership court, declared the proposal in its Sec- 
tion 6 notice in effect. On appeal from that order, the 
Court of Appeals held (at 578) : 


“Unless the letter operated as the notice of failure 
of mediation required by § 5, the carrier was precluded 
by that statute from imposing the pay eut.... If the 
Board by its letter meant to retain jurisdiction until 
adjudication of the dispute over the order of July 30, 
1938, its retention of jurisdiction could not be passed 
upon by the receivership court. The power of the 
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Board to ‘suspend’ mediation and retain jurisdiction 
is no concern of ours, nor was it the coneern of the 
district judge. So long as the Board pretended to 
retain jurisdiction, and so long as it refused to notify 
the parties that its efforts at mediation had failed, the 
carrier was without power to impose its wage reduc- 
tion, and the receivership judge was without the power 
to order the carrier to do so. We are not impressed by 
the argument that so construed the Railway Labor Act 
is unconstitutional. Burke v. Morphy, supra. The 
Board may not have exceeded the proper discretion 
given it to exercise its statutory powers; if the Board 
did exceed its powers, its action could be corrected only 
by a writ of mandamus against it in the District of 
Columbia, where jurisdiction over it could be ob- 
tained.’? (Emphasis added.) 


So here, if the Mediation Board exceeded its powers in 
granting the applications for mediation, docketing the cases, 
and scheduling and conducting mediation, ‘‘its action could 
be corrected only by a writ of mandamus [or perhaps by 
injunction] against it.’? And whatever relief against the 
Mediation Board might be appropriate to prevent it from 
doing what it is doing, it cannot be granted in this proceed- 
ing to which it is not a party. 


In Order of Ry. Conductors v. Pennsylvania Railroad Co., 
323 U.S. 166 (1944), a union sought to enjoin a railroad: 
and another union which had been certified by the Media- 
tion Board from negotiating on the ground of illegal con- 
duct by the railroad and the newly certified union in obtain- 
ing the certification. The Supreme Court held (at 171-172) : 


“The third, fourth and fifth prayers in effect request 
a declaration that the plaintiff is the representative of 
the road conductors for bargaining notwithstanding 
the Board’s certification to the contrary. Since the 
election and certification could not be annulled without 
making the Board a party, that result cannot be ob- 
tained by indirection by having the court substitute 
itself for the Board, or declare, independently of the 
Board who is the aceredited representative of the plain- 
tiff. The sixth, seventh and eighth prayers have a 
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similar object .... Such a decree would be in the 
teeth of the Board’s certification. To grant such a 
decree would seem to be in contravention of the Switch- 
men’s case, supra, and in any event such action should 
not be taken in the absence of the board.’’ 


The Court said further (at 172-73) : 


“The arguments in this case covered a wide range 
and embodied suggestions as to possible remedies 
should the board act or refuse to act on charges of 
coercion .... 


“We do not reach the question ... since the board is 
not a party.’’ 


The District Court’s reason for not finding the National 
Mediation Board to be an indispensable party in this case 
is not clear. Thus, the Court stated (JA 316): 


“There is another branch of this motion and that is 
an adjudication as to the rights or duties of the 
brotherhood in respect to the National Mediation 
Board. The Court is of the opinion that it should not 
interfere, either directly or directly, with the Na- 
tional Mediation Board. Switchmen’s Union of North 
America v. National Mediation Board, 320 U.S. 297; 
Southern Pacific Co. v. National Mediation Board, 223 
F. Supp. 951; International Brotherhood of Teamsters 
v. Brotherhood of Railway and Steamship Clerks, 245 
F, Supp. 835, which was affirmed by the Court of Ap- 
peals on March 22, 1966.’’ (Emphasis added.) 


And again, further in the District Court’s opinion, the 
Court stated (JA 316-317) : 


“As concerns the mediation proceedings, the Court 
will not interfere with the National Mediation Board. 
It may well be that the National Mediation Board, in 
the exercise of its discretion, will postpone further 
steps until after conferences have been held as indi- 
cated in this opinion, but the Court will not interfere 
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directly or indirectly by any order or adjudication with 
the activities of the National Mediation Board.”’ (Em- 
phasis added.) 


Notwithstanding the District Court’s repeated disavow- 
ments to interfere ‘‘directly or indirectly’? with the Na- 
tional Mediation Board, the Court proceeded to render all 
proceedings of the Mediation Board a nullity. The intru- 
sion of the District Court into the domain of the functions 
of the Mediation Board most clearly is evident with respect 
to the dispute between the BRT and the Atlantic Coast Line 
Railroad Company, the Missouri Pacific Railroad Company, 
and the Louisville and Nashville Railroad Company. On 
these Carriers, mediation did not result in agreement and 
the Mediation Board has notified the parties that its at- 
tempts at mediation had failed and that mediation was at 
an end (JA 289-291). In these cases the District Court’s 
adjudication (JA 318) that the Mediation Board may not 
exercise its discretion to mediate the dispute until addi- 
tional conferences are held, obviously has the effect of 
nullifying the Mediation Board’s decision terminating its 
attempts to mediate the disputes. 


Furthermore, we cannot reconcile the District Court’s 
repeated statements that its decision in no way concerns 
the National Mediation Board with its adjudication in its 
order (paragraph 5, JA 318) which in substance directs 
the Mediation Board not to mediate the disputes until addi- 
tional conferences are held. It seems plain to us that the 
District Court’s declaration applies directly and primarily 
to the National Mediation Board. It certainly is not di- 
rected at any of the parties to the proceedings. 


Nor is there merit in contentions made by the Carriers 
that the Mediation Board’s determinations to mediate the 
disputes raised by the Section 6 notices do not constitute 
a ruling by the Mediation Board that the notices were a 
proper subject for mediation. In support of such conten- 
tion, the Carriers referred to pages 29-30 of the Thirtieth 
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Annual Report of the National Mediation Board wherein 
the Mediation Board stated that in many instances the 
Mediation Board accepts jurisdiction to mediate a dispute 
only to discover that the parties have not had sufficient 
negotiations on the property and: 


“makes it necessary after a brief mediation session 
to recess mediation in order that further direct con- 
ferences may be held between the parties to cover pre- 
liminary data.... In other instances prior to invok- 
ing the services of the Board, the parties have only 
met in brief session without a real effort to resolve the 
dispute .... Here again the mediation handling of 
the case must be postponed ....’’ 


The Carriers’ argument obviously overlooks the fact that 
in the present cases the Mediation Board not only docketed 
the disputes, it gave careful consideration to the arguments 
raised by the Carriers, even to the extent of affording the 
Carriers a hearing before all the members of the Mediation 
Board on the issue of whether its assertion of jurisdiction 
was proper. (JA 269). The position of the Mediation 
Board following the hearing was, and continues to be, that 
it has jurisdiction to mediate the disputes. 


That such is the position of the Mediation Board is un- 
mistakably clear in the Mediation Board’s telegram to the 
parties of March 30, 1966. The telegram, in pertinent part 
states (JA 290): 


‘‘(The] Board has carefully examined pleadings, tran- 
script and opinions issued March 3 and March 28, 
1966 by U.S. District Court for District of Columbia 
and has not found any inhibition on Board determina- 
tion, communicated to you earlicr, that mediation pro- 
ceed in accordance with its statutory mandate.’’ 


If this is not a ruling by the Mediation Board that the 
Section 6 notices were proper subjects for mediation it 
must be because the Mediation Board cannot make rulings. 
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We do not understand that even the Carriers make such 
contention.® 


It is thus clear that the National Mediation Board: 


“‘not only [has] an interest in the controversy, but an 
interest of such a nature that a final decree cannot be 
made without cither affecting that interest, or leaving 
the controversy in such a condition that its final ter- 
mination [is] wholly inconsistent with equity and good 
conscience.’? Shields v. Barrow, 58 U.S. 129 at 139. 


The District Court erred in not finding the National 
Mediation Board an indispensable party and not dismiss- 
ing the motion of the Carriers for failure to join the Media- 
tion Board. 


6 Indeed, such ruling is not novel. Order No. 1 of the Railroad Labor Board, 
a predecessor of the National Mediation Board under the Transportation Act 
of 1920 (41 Stat, 456, 459), set forth requirements that an applicant to a 
dispute must meet for the Board to accept jurisdiction to mediate the dispute. 
Among the required averments was: 


“Phat the authorized representatives of the above-named parties have 
conferred (or attempted to confer) and failed to reach an adjustment, 

.2? (Emphasis added.) Decisions of the United States Railroad Labor 
Board, Volume I, 1920, pages 89-90. 


Thus, as early as 1920 we find the Board ruling that it has jurisdiction to 
mediate disputes even though no prior conferences have been held so long as 
the applicant has ‘attempted to confer.’? The National Mediation Board 
has not digressed from such policy, Form NMB-2 ‘‘Application for Media- 
tion Services’’, which must be filed with the Mediation Board by a party 
secking to invoke mediation, under the section dealing with ‘‘Compliance 
with Railway Labor Act’’, states: 


«63, If there has been a refusal to confer, so state and give reason; 
otherwise give date of last conference here . . - ae” 


It thus is clear that the position of the National Mediation Board always 
has been not to reject a request for mediation solely because of a failure to 
hold conferences. 
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B. The National Mediation Board, at the very least, is a 
necessary party to the proceeding 


Even if the District Court’s determination that the Car- 
riers were not indispensable parties to the proceeding was 
correct, the District Court erred in not ordering the Car- 
riers to make the Mediation Board a party to the proceed- 
ing since, at the very least, the Mediation Board was a 
necessary party. 

Section 19(b) of the Federal Rules of Civil Procedure, in 
pertinent part, provides: 


‘‘When persons who are not indispensable, but who 
ought to be parties if complete relief is to be accorded 
between those already parties, have not been made 
parties and are subject to the jurisdiction of the court 
as to both service of process and venue and can be 
made parties without depriving the Court of jurisdic- 
tion of the parties before it, the court shall order them 
summoned to appear in the action.’’ 


In part A of our discussion, supra, we showed that not- 
withstanding the District Court’s statements to the con- 
trary, the Court’s decision and order directly effected de- 
terminations of the National Mediation Board. Our argu- 
ments there are even more forceful with respect to whether 
the Mediation Board was a necessary party to the 
proceedings. 


The Carriers’ motion seeks to frustrate the Mediation 
Board in the performance of what the Mediation Board has 
at least three times stated it considers its duty under the 
Railway Labor Act. At the very least, the Mediation Board 
should have been afforded an opportunity to state its case 
with respect to the issues involved. The Mediation Board 
could have been made a party without depriving the Dis- 
trict Court of jurisdiction of the parties. 


In Heyward v. Public Housing Administration, 94 App. 
D.C. 5, 214 F. 2d 222 (1954) an action was commenced 
against the Public Housing Administration for a declara- 
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tory judgment that it could not lawfully give financial and 
other assistance to the Savannah Housing Authority under 
the arrangements it had made. The Court of Appeals for 
this Circuit held (94 App. D.C. at 6, 214 F. 2d at 224): 


‘“The construction and administration of the housing 
project is in the immediate control of the Savannah 
Housing Authority which is not before the Court. The 
agency formulated the challenged policy .... Litiga- 
tion which seeks judicial declaration of the constitu- 
tional invalidity of those arrangements ought not to 
proceed without opportunity to the State agency to be 
heard as a party. We do not now decide that the 
presence of the Savannah Housing Authority is indis- 
pensable, but in any event it is conditionally necessary 
within the meaning of Rule 19(b) Fed. R. ‘iv. P. 28 
U.S.C.A. Compare Gauss v. Kirk, 91 U.S. App. D.C. 
80, 198 F. 2d 83.”’ 


We submit that the National Mediation Board is an in- 
dispensable party and that the motion of the Carriers 


should be denied because it has not been made a party. 
But even if it is not an indispensable party, the District 
Court should not have proceeded in its absence. 


III. There Is No Requirement Under Section 5, First or Section 
6 of the Railway Labor Act (45 U.S.C. §§ 155, First, 156) 
That Before Mediation May Properly Be Invoked Confer- 
ences Be Held Following the Service of a Section 6 Notice 
Where the Party Served With Such Notice Unlawfully 
Refuses to Engage in Conferences 


The District Court having found that it had jurisdiction 
to determine the issues presented by the Carriers’ motion 
for supplemental relief and that the National Mediation 
Board was neither an indispensable nor a necessary party, 
it proceeded to determine the Carriers’ motion on the mer- 
its, namely, whether the BRT ’s invocation of mediation 
was lawful or whether the invocation was premature and 
the BRT now is required to engage somehow in conferences 
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with the Carriers before it can seek the mediatory services 
of the National Mediation Board even though the Carriers 
refused to negotiate. Initially, it determined that the Sec- 
tion 6 notices were premature because they were served 
prior to the termination of the Award of Arbitration Board 
No. 282 and that the parties were not required under the 
Railway Labor Act to engage in conferences until the termi- 
nation of the Award. (JA 315). 


The District Court then held that it was not relevant 
whether or not the Carriers had been required to engage 
in conferences since in any event, either there had been no 
conferences at all or the conferences that had taken place 
were ‘‘abortive’’, and mediation may not be invoked unless 
‘full-fledged’? conferences take place, no matter which 
party was at fault for the failure to have conferences. Thus, 
the District Court stated (JA 315-316) : 


‘“‘The Court is of the opinion that no useful purpose 
would be served by determining whose fault it was that 
in any particular instance a bona fide conference on the 
merits of the dispute has not taken place. 


‘“‘The fact remains that the Railway Labor Act, by 
Section 6 thereof, 45 United States Code 156, contem- 
plates that there should be a full-fledged conference on 
the merits of the dispute after the service of notices. 


ee 


“There is a public interest involved here and irre- 
spective of who is to blame for the abortive character 
of the attempts to hold conferences, the Court holds 
that conferences must be held at this time. It bases its 
decision on the ruling of the Supreme Court in Vir- 
ginian Railway Co. v. System Federation No. 40, 300 
U.S. 515, in which the Supreme Court held that al- 
though the courts cannot compel parties to agree, they 
may and will compel them to negotiate under Section 6 
of the Railway Labor Act. Naturally, such a negotia- 
tion must be a full-fledged negotiation on the merits of 
the dispute.”’ 
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The District Court erred: 


A. The Court erred in holding that the Carriers were not 
required to confer with the BRT during the period of the 
Award concerning the disputes raised by the Section 6 
notices. 


B. The Court erred in holding that the BRT could not 
invoke the services of the National Mediation Board with- 
out prior ‘‘full-fledged’’ conferences with the Carriers even 
if the Carriers unlawfully refused to engage in conferences, 
and even if, where conferences were held, the Carriers were 
responsible for making such conferences abortive. 


A. Section 6 notices served during the effective period of the 
Award proposing changes in crew-consist rules to become 
effective upon the termination of the Award were effec- 
tive to require negotiations during the period of the Award 


The determination by the District Court that the Sec- 
tion 6 notices served during the period of the Award were 
premature and the Carriers were not required to bargain 
concerning them during the Award marks the second time 
the Court has so ruled. The same determination was made 
by the District Court in its judgment in the initial action 
in this case. (JA 179-180). The BRT’s appeal from that 
determination now is pending before this Court in consoli- 
dated appeals, Nos. 20,152 and 20,172. 


In the BRT’s initial brief in No. 20,152 the BRT set forth 
in detail its contentions on this issue, showing that the Dis- 
trict Court’s determination is at variance with the provi- 
sions of the Railway Labor Act, the provisions and legis- 
lative history of Public Law 88-108, and with an opinion of 
the Supreme Court.” 


7The BRT pointed out that its contention that the Section 6 notices were 
not premature was particularly compelling with respect to certain of the 
Carriers comprising the Southern Railway System since the District Court 
agreed that Southern was not a party to the Award. (JA 171). We call 
the Court’s attention to the fact that the Southern is among the Carriers 
involved in this proceeding. 
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The BRT’s contentions with respect to this issue are set 
forth at pages 14-22 and 46-53 of that brief and we respect- 
fully refer the Court to our discussion of the issue therein. 


B. The District Court erred in holding that the BRT could not 
invoke the services of the National Mediation Board with- 
out prior “full-fledged” conferences with the Carriers even 
if the Carriers unlawfully refused to engage in conferences 
with the BRT 


As discussed above, the District Court held, in effect, that 
even if the BRT’s contention was correct and the Carriers’ 
refusal to confer during the period of the Award was un- 
lawful, and that, where conferences were held, it was the 
Carriers’ fault that such conferences were abortive, never- 
theless the BRT’s invocation of the mediatory services was 
premature, since mediation cannot be invoked until there 
have been full-fledged conferences. Such holding is erro- 
neous. 


The District Court’s holding, if sustained, would mean 
that in every situation in which a party serves a valid Sec- 
tion 6 notice, and the other party refuses to negotiate con- 
cerning the dispute, or agrees to confer but then does so in 
such a manner as to make the negotiations a sham, the sole 
recourse of the aggrieved party is to move for a mandatory 
injunction to require the recalcitrant party to bargain. 


The BRT does not dispute that a mandatory injunction 
is available under such circumstances. Our disagreement 
with the District Court stems from our belief that as an 
alternative to litigation the aggrieved party is permitted to 
invoke the mediatory services of the National Mediation 
Board in an attempt to settle the dispute utilizing the pro- 
cedures of the Railway Labor Act. We believe that media- 
tion is preferable to litigation. 


The District Court bases its determination on the sole 
ground that the decision of the Supreme Court in Virginian 
Ry. v. System Federation No. 40, 300 U.S. 515 (1937) re- 
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quires the conclusion that the BRT’s sole remedy is judicial 
relief. The Court’s reliance, however, is misplaced. 


In the Virginian case, the union had been certified by the 
National Mediation Board as collective bargaining repre- 
sentative of the carrier’s employees. Notwithstanding the 
certification, however, the carrier refused to bargain with 
or even recognize the union, and sought to encourage its 
employees to support an organization organized and main- 
tained by the carrier. The union sought injunctive relief 
to force the carrier to cease its efforts to undermine the 
union and to require the carrier to recognize and bargain 
with the union. 


Among the contentions advanced by the carrier was that 
even if Section 2, Ninth of the Railway Labor Act (45 
U.S.C. § 152, Ninth) did require it to recognize and bargain 
with the union, such requirement was not enforceable by 
means of a mandatory injunction requiring the carrier to 
do so. 


The Supreme Court rejected the contention stating that 
the provisions of the Railway Labor Act clearly indicated 
that conferences between the parties was a prime goal of 
the legislation and that such goal could not be reached un- 
less the courts could grant injunctive relief requiring a car- 
rier to recognize and bargain with the union. 


There is nothing in the Virginian case, however, that even 
intimates that litigation in the courts is the sole course of 
action open to an aggrieved party and that recourse to the 
mediation provisions of the Railway Labor Act would be 
improper. 


Nor is there any significance in the Court in the Virgin- 
jan case not stating that the union could have requested 
mediation as an alternative to its suit for injunctive relief. 
In the first place, the issue was not before the Court and 
there was no reason for the Court to expound on all possi- 
ble remedies which the union might have pursued. 
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Furthermore, the remedy of mediation would have been 
unavailing in the Virginian case, because in that case the 
carrier not only refused to bargain with the union, it re- 
fused even to recognize the union and in fact sought to 
entice employees into joining a rival organization. Since 
the carrier had chosen to ignore the Mediation Board’s cer- 
tification of the union, there was no reason to believe that 
the carrier would have been amenable to the Mediation 
Board’s attempt at mediation. It is thus clear that the 
only means of redress in the Virginian case aside from self- 
help was recourse to the courts to coerce the carrier to 
recognize and bargain with the union. 


The public policy described by the Supreme Court as re- 
quiring parties to confer is no less served by utilizing the 
services of the Mediation Board to bring the parties to- 
gether rather than requiring court litigation to attain the 
same objective. 


The fact that a dispute is the subject of mediation does 
not mean that the parties are inhibited from engaging in 
meaningful negotiations. On the contrary, it is the purpose 
of the Mediation Board in mediating disputes to lend its 
best efforts so that the parties can reach agreement on the 
dispute involved. 


On the other hand, no public policy is served by a holding 
which would require a party to resort to expensive and 
time-consuming litigation when the mediatory services of 
the National Mediation Board are available and can pro- 
duce the same result. The only party profiting from such 
requirement would be the party guilty of unlawfully refus- 
ing to negotiate. 


It is thus clear that the District Court was not correct in 
holding that even if the Carriers’ refusal to engage in con- 
ferences was unlawful, the BRT could not invoke the serv- 
ices of the National Mediation Board without the necessity 
of prior ‘‘full-fledged’’ conferences. 
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Since, as we have shown in part A above, the Carriers’ 
refusal to confer was unlawful, the BRT’s invocation of 
mediation was proper and the District Court erred in hold- 
ing to the contrary. 


CONCLUSION 


For the foregoing reasons and upon the foregoing au- 
thority it is respectfully submitted that the judgment of 
the District Court should be reversed. 


Respectfully submitted, 
Muuton KraMeR 


Martin W. FINGERHUT 
Counsel for Appellant 


ScHOoENE and KRraMER 
1625 K Street, N. W. 
Washington, D. C. 20006 


July 25, 1966 
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APPENDIX 


Railway Labor Act (Pub. No. 257, 69th Cong., appd. May 
20, 1926, 44 Stat. 577, as amended by Pub. No. 442, 78rd 
Cong., appd. June 21, 1934, 48 Stat. 1185), 45 U.S.C. ch. 
8; U.S.C.A., Title 45 sees. 151-164. 


Section 152, Ninth: 


Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this chapter, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified 
as the representative of the craft or class for the pur- 
poses of this chapter. In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives 
by the employees without interference, influence, or 
coercion exercised by the carrier. In the conduct of 
any election for the purposes herein indicated the 
Board shall designate who may participate in the elec- 
tion and establish the rules to govern the election, or 
may appoint a committee of three neutral persons who 
after hearing shall within ten days designate the em- 
ployees who may participate in the election. The 
Board shall have access to and have power to make 
copies of the books and records of the carriers to ob- 
tain and utilize such information as may be deemed 
necessary by it to carry out the purposes and provi- 
sions of this paragraph. 


Section 155, First: 


‘“‘The parties, or either party, to a dispute between 
an employee or group of employees and a carrier may 
invoke the services of the Mediation Board in any of 
the following cases: 


‘<(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 


‘<(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in con- 
ference between the parties or where conferences are 
refused. 


““The Mediation Board may proffer its services in 
case any labor emergency is found by it to exist at 
any time. 


“‘In either event the said Board shall promptly put 
itself in communication with the parties to such contro- 
versy, and shall use its best efforts, by mediation, to 
bring them to agreement. If such efforts to bring about 


an amicable settlement through mediation shall be un- 
successful, the said Board shall at once endeavor as its 
final required action (except as provided in paragraph 
third of this section and in section 160 of this title) to 
induce the parties to submit their controversy to arbi- 
tration, in accordance with the provisions of this 
chapter. 


“Tf arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or 
an emergency board shall be created under section 160 
of this title, no change shall be made in the rates of 
pay, rules, or working conditions or established prac- 
tices in effect prior to the time the dispute arose.”’ 


Section 155, Second: 


“(In any case in which a controversy arises over the 
meaning or the application of any agreement reached 
through mediation under the provisions of this chapter, 
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either party to the said agreement, or both, may apply 
to the Mediation Board for an interpretation of the 
meaning or application of such agreement, The said 
Board shall upon receipt of such request notify the 
parties to the controversy, and after a hearing of both 
sides give its interpretation within thirty days.”’ 


Section 156: 


‘<Section 6. Carriers and representatives of the em- 
ployees shall give at least thirty days’ written notice 
of an intended change in agreements affecting rates of 
pay, rules, or working conditions, and the time and 
place for the beginning of conference between the rep- 
resentatives of the parties interested in such intended 
changes shall be agreed upon within ten days after 
the receipt of said notice, and said time shall be 
within the thirty days provided in the notice. In every 
case where such notice of intended change has been 
given, or conferences are being held with reference 
thereto, or the services of the Mediation Board have 
been requested by either party, or said Board has 
proffered its services, rates of pay, rules, or working 
conditions shall not be altered by the carrier until the 
controversy has been finally acted upon, as required by 
section 155 of this title, by the Mediation Board, unless 
a period of ten days has elapsed after termination of 
conferences without request for or proffer of the serv- 
ices of the Mediation Board.”’ 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 20,229 and 20,249 


BROTHERHOOD OF RAILROAD TRAINMEN, Appellant, 
v 


THE AKRON & BARBERTON BELT RAILROAD COMPANY, 
ET AL., Appellees. 


ON APPEAL FROM ORDER OF THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


These are two consolidated appeals by the appellant 
Brotherhood of Railroad Trainmen (the ‘“‘BRT’’) from 
an order (J.A. 317-319)? entered on May 31, 1966, in which 
the District Court granted supplemental declaratory re- 
lief sought by the appellee railroads (the ‘“‘carriers’’) in 
the action in which the District Court previously had entered 
the judgment which is the subject of the appeals now pend- 
ing before this Court in Docket Nos. 20,152 and 20,172. 
Other appeals are now pending before this Court which 
present issues similar to the issues presented by the two 
present appeals. Specifically, the Order of Railway Con- 


1On June 13, 1966, this Court ordered that the joint appendix filed with 
the Court in appeals Nos. 20,152 and 20,172 be considered as volume I of 
the joint appendix herein, with leave to the parties to print and, file a 
supplemental joint appendix, to be designated volume Ii, containing such 
additional portions of the record as the parties desire. Volume II begins 
with page 185. 


(1) 
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ductors and Brakemen (the ‘‘ORC&B’’) has appealed in 
No. 20,158 and the Brotherhood of Locomotive Firemen 
and Enginemen (the ‘‘BLF&E’’) has appealed in Nos. 
20,192 and 20,193, from provisions in judgments ? which in 
substance are virtually identical to the provisions of the 
order from which the BRT has appealed here. 


Statement of the Case 


We believe that a somewhat more complete statement of 
the facts of this case than appears in the BRT’s brief will 
contribute to an understanding of the issues. 

Prior to the expiration of the period during which the 
Award by Arbitration Board No. 282 was in force, the BRT 
served some 85 carriers with notices of proposed changes 
in erew-consist rules (J.A. 78) substantially identical to the 
changes proposed in the September 7, 1960 Section 6 notices 
which gave rise, together with the carriers’ notices of 
November 2, 1959, to the disputes disposed of by the Award 
(compare J.A. 16-17 with J.A. 116-119). The new notices 
were not served pursuant to the procedures established 
in Section III of the Award for changing crew-consist rules, 
but rather purported to be served pursuant to Section 6 
of the Railway Labor Act. Most of the carriers receiving 
such notices served notice of counter-proposals in late 
December of 1965, ‘‘without waiving the Carrier’s position 
as to the prematurity and impropriety”’’ of proceeding under 
the Railway Labor Act prior to the expiration of the Award 
(J.-A. 107), so that such counter-proposals would be avail- 
able for consideration with the BRT’s proposals if the 
latter were held to be proper. (J.-A. 79, 107-112.) 

On April 6, 1966, after the Award had expired, the court 


2J_A. Nos. 20,158, 20,191, pp. 172-173; J.A. Nos. 20,192, 20,193, 20,215, 
20,216, pp. 233-234. 


3 


below entered the declaratory judgment (J.A: 175-181) 
which is the subject of the cross-appeals in Nos. 20,152 
and 20,172. In accordance with its earlier opinion of 
March 3, 1966 (J.A. 165), the court declared in the judgment 
that Section 6 crew-consist notices served prior to the 
expiration of the Award did not become effective under the 
Railway Labor Act until the day after the expiration of 
the Award. (J.A. 179-180). The BRT has appealed from 
that determination in No. 20,152. 

During oral argument prior to the entry of the judg- 
ment, the court indicated that it would not at that time 
make any ruling as to the effect of the parties’ past actions 
with respect to particular premature notices because the 
relevant facts were not before the court (J.A. 306-310), but 
that the parties might apply for further relief in that 
connection at the foot of the decree (J.A. 309). And, in 
the judgment, the court reserved jurisdiction for the purpose 
of enabling any of the parties ‘‘to apply to this Court at 
any time for such further orders as may be necessary or 
appropriate for the construction, carrying out or enforce- 
ment of this Judgment.”’ (J.A. 180.) 

Accordingly, on April 12, 1966, the carriers filed a motion 
for supplemental relief (J.A. 185-191), which, as later 
amended (J.A. 310-311), sought declaratory relief with 
respect to the parties’ handling of Section 6 notices served 
by the BRT on fifteen of the carriers.* The relief sought 


3 The fifteen carriers were the Atlantic Coast Line Railroad Company 
(J.A. 261-302), the Missouri Pacific Railroad Company (J.A. 112-141, 
209-217), the Louisville & Nashville Railroad Company (J.A. 203-209), 
the Boston & Maine Corporation (J.A. 193-202), the Chicago, Burlington 
& Quincy Railroad Company (J.A. 218-228), the Northern Pacific Railway 
Company (J.A. 232-244), the Kentucky & Indiana Terminal Railroad 
Company (J.A. 228-232), and eight carriers which are part of the Southern 
Railway System Lines, specifically, the Southern Railway Company, the 
Cincinnati, New Orleans & Texas Pacific Railway Company, the Harriman 
& Northeastern Railroad Company, the Alabama Great Southern Railroad 
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was similar in character to the relief which the Court 
had granted previously in related actions involving the 
ORC&B and the BLF&E with respect to notices served by 
those organizations during the effective period of the 
Award. (Compare J.A. 310-311 with J.A. Nos. 20,158, 
20,191, pp. 172-173; J.A. 20,192, 20,193, 20,215, 20,216, pp. 
233-234.) The BRT then filed a ‘‘conditional’’ motion in 
which it requested the court to order the carriers to summon 
the National Mediation Board to appear as a party to the 
proceedings. (J.A. 191-193.) The parties’ moving papers 
and affidavits set forth the following facts with respect to 
the fifteen carriers: 


At various times prior to the expiration of the Arbitra- 
tion Award, in most instances in June and July of 1965, 
the BRT served each of the fifteen carriers, ostensibly under 
Section 6 of the Railway Labor Act, with notices of pro- 
posed changes in crew-consist rules to be effective upon the 
termination of the Award. The carriers replied that 
erew-consist notices served under Section 6 prior to the 
termination of the Award were premature. Accordingly, 
seven of the fifteen carriers declined to confer with the 
BRT with respect to the BRT’s notices. (J.-A. 186, 195, 
203, 210-211, 218-219, 230-231, 233-234, 262-263.) Repre- 
sentatives of the other eight carriers, which are part of 
the Southern Railway System Lines, did meet with 
the BRT but, as was true of the carriers involved in the 
ORC&B case, did not discuss the merits of the BRT pro- 
posals and instead simply explained the Southern’s position 
that such notices were premature. (J.A. 245-248.) 

Thereafter, prior to the expiration of the Arbitration 
Award, the BRT applied to the National Mediation Board 
for mediation with respect to the BRT notices. (J.A. 186, 


Company, the New Orleans & Northeastern Railroad Company, the New 
Orleans Terminal Company, the Georgia Southern & Florida Railway 
Company, and the St. Johns River Terminal Company (J.A. 244-260). 
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219-220, 229, 234-235, 248-249, 263-264.) The carriers ad- 
vised: the Board that in their view the BRT notices were 
premature and accordingly that the applications for media- 
tion were improper and should be denied. (J.A. 129, 186, 
263-264.) However, the Board docketed the applications 
and assigned mediators to four of the docketed cases. Then 
the Mediation Board scheduled meetings between mediators 
and representatives of the BRT and the four carriers in- 
volved. At such meetings, the carrier representatives ex- 
plained their position as to the proper handling of the 
BRT proposals, including their objection to mediation be- 
fore the notices had become effective and conferences 
thereon had been held, and therefore declined to discuss 
the merits of the BRT proposals. (J.A. 186-188, 194, 196- 
197, 201-204, 206-207, 209, 212, 214-216, 267-270, 286-287, 
288-289, 294-295, 304-306.) 

On March 3, 1966, the court below rendered an opinion 
in which it ruled that crew-consist notices purportedly 
served under Section 6 of the Railway Labor Act prior to 
the expiration of the Award were ineffective under the Act 
until the day after the expiration of the Award. (J.A. 165.) 
Accordingly, on March 14 and 15, 1966, the carriers pro- 
posed to BRT representatives that conferences on the 
several properties be initiated with respect to the proposals 
made in the BRT notices and also in counter-notices which 
the carriers had served, without waiving their objections 
as to prematurity, in December of 1965. However, in each 
case the BRT declined to confer, advising the carrier repre- 
sentatives that the parties’ disputes had already been 
‘“‘duly and legally advanced to mediation.’’ (J.A. 188, 
202, 207, 215, 222-223, 229, 237-238, 250-251, 270-271, 276-279.) 

Also on March 14, 1966, the Mediation Board heard argu- 
ment by counsel for the BRT and the Atlantic Coast Line 
Railroad Company with respect to the carriers’ claim that 
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in view of the March 3 ruling—that notices served during 
the period of the Award first became effective on the day 
after expiration—mediation would be premature until 
conferences had been held. However, the Board was not 
persuaded that the March 3 ruling required that conclu- 
sion and so advised the parties in telegrams on March 15 
and March 30, 1966, scheduling further mediation proceed- 
ings. (J.A. 270, 288, 290, 297; see also J.A. Nos. 20,158, 
20,191, pp. 64-65.) 

Subsequently, on April 6, 1966, the court below entered the 
final judgment which is the subject of the appeals in Nos. 
20,152 and 20,172, and on April 12, 1966, the carriers filed 
the motion which gave rise to the present appeals. In the 
interim, on April 7, 1966, the Mediation Board proffered 
arbitration with respect to the disputes between the BRT 
and three of the four carriers involved in the original media- 
tion proceedings, which proffers the BRT rejected. (J.A. 
289,291.) And on April 6, 1966, the Board scheduled media- 
tion meetings with respect to the remaining eleven carriers 
involved in this proceeding. (J.A. 290-291.) Consequently, 
the carriers advised the Board that the judgment of April 
6 had specifically held that the BRT notices were premature, 
and advised the Board also that clarification was being 
sought from the court as to the effect of that holding on fur- 
ther proceedings with respect to the notices. (J.A. 292-293.) 
The Board thereupon cancelled the scheduled mediation on 
the BRT notices and likewise cancelled similar proceedings 
which had been scheduled with respect to notices served by 
the BLF&E, advising the latter organization that ‘‘no useful 
purpose would be served in attempting to anticipate the 
court determination,’’ but that ‘‘[i]mmediately subsequent 
to decision, the Board will proceed accordingly.”? (J.A. 
290-293.) * 


4The Board’s telegram to the BLF&E, which is a part of the record 
docketed with this Court in this case, is not printed in the Joint Appendix 
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On May 19, 1966, a hearing was held on the parties’ re- 
spective motions. That same day, the District Court ren- 
dered its oral opinion (J.A. 314-317), and on May 31, 1966, 
entered the final order from which these appeals have been 
taken. The order denied the BRT’s motion to require the 
carriers to summon the Mediation Board as a party. Fur- 
ther, the order declared that the BRT’s Section 6 notices 
did not become effective under the Railway Labor Act until 
after the expiration of the Arbitration Award; that the 
parties were under no obligation to confer with respect to 
the proposals made in the notices until the notices became 
effective; that such meetings as the parties had held with 
respect to the notices did not constitute ‘<conferences”’ 
within the meaning of Sections 5 and 6 of the Railway Labor 
Act; that conferences within the meaning of Sections 5 and 6 
of the Act—conferences at which the parties engage in nego- 
tiations on the merits of the notices—must be commenced 
within a reasonable time after the entry of the order; that 
the parties cannot resort to self-help until all steps pre- 
scribed by the Railway Labor Act, beginning with con- 
ferences, have been exhausted successively ; that recourse 
to the National Mediation Board can be had only after the 
notices have become effective and conferences fulfilling 
the requirements of the Railway Labor Act are com- 
menced; and that it is for the Mediation Board to determine 
at what point in subsequent negotiations it will comply with 
a request for its services. (J.A. 317-319.) 


Statutes Involved 
We set forth in the Appendix hereto certain statutory pro- 


visions in addition to those set forth in the Appendix to the 
BRT’s brief. : 


$$ 


but appears in the Joint Appendix filed in connection with the appeals 
relating to the BLF&E. See J.A. Nos. 20,192, 20,193, 20,215, 20,216, pp: 
175-176, 


Summary of Argument 

During the two-year period of the Award by Arbitration 
Board No. 282, the ‘‘major”’ dispute procedures of the Rail- 
way Labor Act were supplanted by P.L. 88-108 and the 
Award, with respect to matters covered by the Award—rules 
as to firemen (helpers) and crew-consist. To permit a party 
to require bargaining upon notices proposing changes in 
such rales and to exhaust procedures of the Railway Labor 
Act with respect thereto during the period of the Award 
would frustrate the purposes of the Congress evidenced in 
the legislative history of P.L. 88-108 and would be contrary 
to the language of P.L. 88-108 and the provisions of the 
Award. Thus, notices of proposed changes in crew-consist 
rules ostensibly served by the BRT under Section 6 of the 
Railway Labor Act during the period of the Award were 
premature; meetings in which certain carriers explained 
their objections to the prematurity of the notices but did not 
discuss the merits of the proposed changes did not consti- 
tute conferences within the meaning of Sections 5 and 6 of 
the Railway Labor Act; and applications by the BRT to 
the National Mediation Board for mediation, prior to the 
expiration of the Award and to the holding of conferences 
on the notices after they had become effective, were 
premature. 

. The determinations by the court below to that effect did 
not interfere with the jurisdiction of the National Mediation 
Board and were within the jurisdiction of the court. The 
Railway Labor Act has not committed such determinations 
to the Board, and the Board itself has made clear that it 
does not regard them as being within its competence or 
jurisdiction. Rather, the courts have, and have frequently 
exercised, jurisdiction to determine whether the various 
“‘major’’ dispute procedures of the Act have been exhaust- 
ed. The issues decided below are of that kind. 
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Nor can any objection to the proceedings below be pre-. 
mised on the absence of the Mediation Board as a party. 
Contrary to the BRT’s claims, the Board has not determined 
that the BRT was entitled to invoke mediation when it did. 
But even if that were not so, the Board would have no more 
‘interest?’ in an action between private parties in which 
the correctness of its decisions was called into question than 
would the court below in this appeal. Accordingly, the 
interest of the Board in the proceedings below is not of such 
a character as to render it either an indispensable or a 
necessary party thereto. 


Argument 


In its brief, the BRT contends (1) that the court below 
lacked jurisdiction to determine that the BRT invoked the 
services of the National Mediation Board prematurely (Br. 
9-15) ; (2) that the Mediation Board was either an indispen- 
sable or a necessary party to the proceedings (Br. 16-26) ; 
and (3) that the lower court’s determinations were errone- 
ous on the merits in certain respects (Br. 26-32). None of 
those claims is sound. Because understanding the nature 
of the determinations below, on the merits, is helpful in 
understanding the issues raised by the BRT’s contentions as 
to jurisdiction and parties, we discuss the merits first. 


L The Union Could Not Proceed Under the Railway Labor 
Act, With Respect to Proposed Changes in Crew- 
Consist Rules, During the Period of the Award. 


In its brief, the BRT confines its attack on the merits of 
the determinations by the court below to the determinations 
(1) that the Section 6 notices served by the BRT during the 
period of the Award were ineffective under the Act until the 
Award expired, and (2) that the BRT’s applications for 
mediation were premature. The BRT contends that the 
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Section 6 notices served during the period of the Award 
were effective when they were served to require the carriers 
to negotiate with respect to the BRT’s proposals; that the 
carriers’ failure to negotiate during the two-year period of 
the Award therefore was unlawful; and that the BRT 
accordingly was entitled to invoke mediation when it did— 
that is, before the Award had expired and conferences with 
respect to the merits of the BRT’s proposals had been held. 
(Br. 26-32.) However, the BRT does not contend, as we 
read its brief, that it was entitled to invoke mediation when 
it did if, as the court below held, the Section 6 notices were 
not effective until the expiration of the Award. Accord- 
ingly, the real dispute between the parties with respect to 
the merits of the lower court’s determinations concerns the 
determination that the BRT notices were premature; the 
basic issue is whether the BRT could itself proceed and 
could compel the carriers to proceed under the Railway 
Labor Act, with respect to proposed changes in crew-consist 
rules, before the Award expired. It is clear that it could not. 

In the carriers’ brief in appeals Nos. 20,152 and 20,172, 
the appeals from the original judgment in this action, we 
demonstrated that, as is evident from its language and 
legislative history, P.L. 88-108 in effect suspended the 
‘major’? dispute provisions of the Railway Labor Act dur- 
ing the two-year period of the Award with respect to matters 
covered by the Award. The principal purpose and effect of 
the two-year limit was to subject the parties once again to 
those provisions of the Railway Labor Act for collective 
bargaining upon proposed changes in the rules as modified 
by or pursuant to the Award, which modifications continue 
to apply until changed in accordance with the Act. See 
Carrier Br., Nos. 20,152, 20,172, pp. 19-25. As was explain- 
ed authoritatively by Representative Harris (109 Cong. 
Rec. 15279): 
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‘The resolution provides that on the two major issues 
[use of firemen and consist of crews], the order of the 
arbitration board would be in force for a period of 2 
years. Then the issues go back under the regular estab- 
lished procedure of collective bargaining.’’? (Emphasis 
added.) 


Among other things, the Congress sought to avoid the 
possibility that it would be faced with the threat of a rail- 
road strike and a consequent demand for new legislation 
immediately upon termination of the two-year period—a 
possibility which had been inherent in the bill proposed by 
the Administration, which the Congress accordingly reject- 
ed. See Carrier Br., Nos. 20,152, 20,172, pp. 17-21. The 
Congress’ purpose in that regard would have been frus- 
trated if the parties could serve new Section 6 notices and 
exhaust the procedures of the Railway Labor Act during the 
period of the Award, as claimed by the BRT. 

Moreover, the Congress recognized that ‘‘the positions on 
both sides have unfortunately hardened’’ during the dispute 
“of extremely long standing’’ with a consequent breakdown 
in the effectiveness of the Railway Labor Act procedures. 
S. Rept. No. 459, 88th Cong., 1st Sess., p. 8. By assuring 
that any future Section 6 proposals would be reasonably 
related to the findings of the arbitration board and the ex- 
perience under the Award, the Congress hoped to move the 
parties from their ‘‘hardened’’ positions so that when nor- 
mal collective bargaining resumed after the expiration of 
the Award it could reasonably be expected to be successful 
rather than lead to the same impasse that necessitated the 
enactment of P.L. 88-108. Accordingly, Section II-E of the 
Award (J.A. 50-51) established a National Joint Board 
‘charged with responsibility for making an intensive and 
continuing study of the experience in road freight and yard 
service with and without the employment of firemen 
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(helpers) during the period this Award remains in effect”’ 
and directed the Board to issue a ‘‘report based on its 
study’? within three months of the expiration of the Award. 
So, too, Section III of the Award (J.A. 51-55) established 
its own procedure for making changes in rules requiring a 
stipulated number of trainmen by the application of guide- 
lines specified therein. If the parties could be required to 
bargain under the Railway Labor Act about proposed 
changes in firemen (helper) or crew-consist rules before the 
report of the National Joint Board was available and before 
the old crew-consist rules had even been changed under the 
procedures established by the Award, as would have been 
possible if the BRT’s argument were correct, the salutory 
purpose of the Congress to bring about a departure from the 
‘chardened’’ positions which had developed also could have 
been easily frustrated.* 

We do not contend, of course, that the railroads and 
unions were prohibited from engaging in voluntary efforts 
during the period of the Award to reach some agreement 
about fireman (helper) and crew-consist rules. Indeed, by 
voluntary agreement they could have displaced the Award 


5 In its discussion of this issue in its brief in Nos. 20,152 and 20,172, the 
BRT relies primarily upon legislative history which reflects the fact that, 
under the Administration bill, the 1959 and 1960 Section 6 notices which 
gave rise to the disputes disposed of by the Arbitration Award would have 
remained outstanding during an interim two-year period of I.C.C. regula- 
tion. The Administration bill provided, among other things, that the I.C.C. 
rules would “be operative only . . . until the current controversy . . . is 
resolved by the parties through continued collective bargaining; and no 
provision in this joint resolution shall be construed as limiting the right 
and responsibility of the carriers and organizations to reach agreement” 
disposing of the controversy. Hearings before the House Committee on 
Interstate and Foreign Commerce on H. J. Res. 565, 88th Cong., Ist Sess., 
p. 1. PL. 88-108 does not contain a comparable provision, however, and 
the Congress provided therein for a “complete and final disposition” of the 
1959 and 1960 Section 6 notices as they related to use of fireman and con- 
sist of crews. See Carrier Br., Nos. 20,152, 20,172, pp. 19-20. The 
legislative history relied upon by the BRT, consequently, is not directed 
to the issue before the Court under the legislation which was enacted. 
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either in part or altogether at any time. See H. Rept. No. 
713, 88th Cong., 1st Sess., p. 13. But while the parties could 
engage in collective bargaining on a voluntary basis, they 
could not during the period of the Award be subjected to the 
‘“‘major’? dispute procedures of the Railway Labor Act so 
as to be forced to negotiate under the threat of an ultimate 
resort to a strike or other self help in the event those pro- 
cedures ‘were exhausted without an agreement having been 
reached. We submit, therefore, that the court below correctly 
held that the Section 6 notices served during the period of 
the Award were premature and did not become effective 
under the Railway Labor Act until the day after the expira- 
tion of the Award.® 

Because the BRT’s notices were not effective under the 
Railway Labor Act until the Award expired the carriers 
were not required by Section 6 of that Act to confer with the 
BRT with respect to its crew-consist proposals until the 


6 As noted in the Statement above, eight of the fifteen carriers directly 
affected by the order involved in this appeal are carriers which comprise 
the Southern Railway System Lines. In its brief (p. 28, n. 7), the BRT 
notes the suggestion it advanced, on pp. 51-53 of its brief in appeal No. 
20,152, that the ruling that Section 6 crew-consist notices served during 
the period of the Award were premature, even if correct otherwise, should 
not apply to notices served upon the Southern and those of its subsidiaries 
which are not subject to the crew-consist provisions of the Award. But, 
as we pointed out in our brief in appeals Nos. 20,152 and 20,172, those 
railroads, while not subject to the Award, entered into an agreement 
with the BRT which modified the existing crew-consist rules and provided 
protections to the affected employees comparable to the protections pro- 
vided by Section III-D of the Award, and which expressly continues in 
effect “to the same extent as if it were an award of a Special Board of 
Adjustment rendered in pursuance of Section III ... of the Award of 
Arbitration Board No. 282.” (J.-A. 103.) Having entered into an agree- 

. ment that is the equivalent of an award by a special board of adjustment 
pursuant to Section III of the Award and which affords to its members 
protective provisions comparable to those provided by the Award, the 
Brotherhood is in no position to contend that it is entitled to proceed under 
the Railway Labor Act to change that agreement prior to the expiration 
of the Award any more than it could so proceed prior to the expiration of 
the Award in an effort to change a special board award. See Carrier Br., 
Nos. 20,152, 20,172, pp. 42-43, 50. 
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Award had expired—at which time, as noted above, p. 5, 
swpra, the carriers did propose conferences. Consequently, 
the seven carriers involved in this proceeding which declined 
to meet with BRT representatives when the BRT notices 
were served were entitled to do just that. Likewise, the 
other eight carriers involved in this proceeding—the 
Southern and certain of its subsidiaries—which did meet 
with the BRT following service of the BRT’s notices but 
which declined to discuss the merits of the rules proposed 
by the BRT, in accordance with their objections to the 
notices, were entitled to do what they did. It follows that, 
contrary to the BRT’s claims, neither group of carriers 
acted unlawfully in this connection. And in consequence, 
the BRT’s further claim that it was entitled to invoke the 
services of the Mediation Board when it did because the 
Railway Labor Act provisions remained applicable and the 
carriers unlawfully refused to confer falls with its erroneous 
premises. 

We do not understand the BRT to contend in its brief (as 
has the ORC&B in appeals Nos. 20,158 and 20,191, ORC&B 
Br. pp. 36-37) that even if Railway Labor Act procedures 
were suspended for the duration of the Award and the BRT 
notices were therefore premature, nevertheless the court 
below erred in holding that meetings, such as those on the 
Southern, where carrier representatives declined to discuss 
the merits of rules proposed by the BRT but instead ex- 
plained their objections to the notices, constituted confer- 
ences within the meaning of Sections 5 and 6 of the Railway 
Labor Act.? Any such contention would be unsound for a 
number of reasons.® 


7 Section 6 requires conferences following the effective service of the 
Section 6 notice, and Section 5 requires conferences as a precondition 
to an application for mediation with respect to a dispute as to proposed 
changes in rules. See pp. 16, 19-20, infra. 

8 We discuss this matter because in its “Statement of Points Upon 
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1. It cannot be contended that, in attending such meet 
ings, the Southern group of carriers somehow ‘‘waived’’ 
their objections to the prematurity of the Section 6 notices. 
‘<A waiver is ordinarily an intentional relinquishment or 
abandonment of a known right or privilege.” J ohnson v. 
Zerbst, 304 U.S. 458, 464 (1938). However much or little it 
may take to constitute a waiver of an objection to the prema- 
turity or validity of a Section 6 notice, obviously merely 
stating or explaining that objection, whether in a letter, a 
meeting, a conference, or what have you, does not suffice. 
The Southern System carriers went no further than that. 

2. Moreover, we have demonstrated that P.L. 88-108 sup- 
planted the ‘‘major’’ dispute provisions of the Railway 
Labor Act for the duration of the Award, insofar as crew- 
consist rules and other matters subject to the Award are 
concerned, and that the parties once again were subjected 
to such procedures only upon the expiration of the Award. 
That is the fundamental reason why the Section 6 notices 
served by the BRT were premature and could not become 
effective until the day after the expiration of the Award. 
The parties could not by ‘‘waiver”’ or agreement set aside 
this statutory scheme and bring themselves under the provi- 
sions of the Railway Labor Act at an earlier time than that 
intended by the Congress, even if the holding of the meet- 
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Which Appellant Intends to Rely on Appeal,” filed pursuant to Rule 16 
of the Rules of this Court, the BRT stated that the District Court erred 
in holding that such meetings as the parties have held with respect to the 
BRT notices did not constitute “conferences” within the meaning of Sec- 
tions 5 and 6 of the Railway Labor Act and did not fulfill the requirement 
for conferences imposed by those Sections. However, in its brief, the 
BRT’s only contention in this regard is that the District Court erred in its 
fundamental holding that the “major” dispute procedures of the Railway 
Labor Act were supplanted for the duration of the Award, with respect 
to fireman (helper) and crew-consist rules, by P.L. 88-108. Accordingly, 
any other contentions with respect to the determination by the court below 
that such meetings as the parties have held did not constitute Railway 
Labor:Act conferences presumably have been abandoned. . clara 
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ings in question could be construed as such a ‘‘waiver’’ or 
agreement. Cf., Felter v. Southern Pacific Co., 359 U.S. 326, 
336 (1959); Manning v. American Airlines, Inc., 221 F. 
Supp. 301, 307 (S.D.N.Y., 1963), aff’d, 329 F. 2d 32 (2d Cir., 
1964). 

3. Beyond that, Section 6 of the Railway Labor Act con- 
templates that conferences upon proposed changes in rates 
of pay, rules or working conditions will be held after service 
of a notice under Section 6 has been effected. The ‘‘time and 
place for the beginning of conference . . . shall be agreed 
upon within ten days after the receipt of said notice ...,’’ 
and held within 30 days thereafter. 45 U.S.C. 4156. If the 
service of the Section 6 notices by the BRT, and hence the 
receipt of such notices by the carriers, did not become effec- 
tive until after the expiration of the Award, plainly any 
meetings or ‘‘conferences’’ of whatever nature the parties 
may have had at some earlier date do not constitute the 
‘‘conference’’ beginning after receipt or service of the 
notices which is required by Section 6. To hold otherwise 
would mean that a carrier or union could ignore the con- 
ference requirement and proceed immediately to mediation 
whenever the subject of a Section 6 notice had been dis- 
cussed with the opposite party at some time prior to the 
effective service of the notice. As the Supreme Court re- 
cently noted, ‘‘the procedures of the [Railway Labor] Act 
are purposefully long and drawn out, based on the hope that 
reason and practical considerations will provide in time an 
agreement that resolves the dispute.’’® That purpose 
would be undermined if the procedures could be cut down by 
the omission of conferences after service of a Section 6 
notice is effected, merely because of prior meetings thereon. 


4. Finally, to hold that a meeting at which a carrier points 
out that a Section 6 notice is premature or otherwise invalid, 


9 Railway Clerks v. Florida E. C. R. Co., 384 U.S. 238, 246 (1966). 
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and thus refuses to discuss the merits, satisfies the ‘‘con- 
ference’? requirements of Sections 5 and 6 of the Railway 
Labor Act would be to disregard the purpose of those re- 
quirements. It is the ‘‘duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions,’’ 45 U.S.C. § 152 First, and 
“Tajll disputes . . . shall be considered, and, if possible, 
decided .. . in conference... .’? 45 U.S.C. $152 Second. 
The Act’s purpose in requiring conferences, therefore, is to 
“induce agreement,’’ Elgin, J. d E. R. Co. v. Burley, 325 
U.S. 711, 724-725 (1945), through good faith bargaining 
upon the merits of a valid and bargainable proposal, id., at 
721-722, fn. 12.2° 

A carrier or union is not required to bargain, however, 
about an invalid or non-bargainable proposal or one that 
otherwise is not proper under Section 6 of the Railway 
Labor Act. Chicago & North Western Ry. Co. v. Order of 
Rail. Tel. 264 F.2d 254, 258-260 (7th Cir., 1959), rev’d on 
other grounds, 362 U.S. 330 (1960); Brotherhood of Rail. 
Train. v. The New York Central R. Co., 246 F.2d 114 (6th 
Cir., 1957) ; ef., Fibreboard Corp. v. Labor Board, 379 US. 
203, 209-210 (1964); Labor Board v. Borg-Warner Corp., 
356 U.S. 342 (1958). When objections to the propriety of a 
notice are raised by a party who consequently refuses to 
bargain upon the merits, the other party has a remedy in 
court. If it finds that bargaining is required by the Railway 
Labor Act, a court may enforce the holding of conferences 
in which the parties ‘‘make reasonable efforts to compose 


10 See, ¢.g., Pan American World Air. v. Flight Eng. Intern. Assoc., 
306 F.2d 840, 849 (2d Cir., 1962); Brotherhood, Etc. v. Atlantic Coast 
Line R. Co., 201 F. 2d 36, 39 (4th Cir., 1953); Long Island Railroad Co. 
v. Brotherhood of Rail. Train., 185 F. Supp. 356, 358 (E.D. N.Y., 1960) ; 
American Airlines, Inc. v. Air Line Pilots Ass’n Inter., 169 F.Supp. 777, 
793-798 (S.D. N.Y., 1958). 
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differences—in short, to enter into a negotiation for the 
settlement of labor disputes such as is contemplated by § 2, 
First.’? Virginian Ry. v. Federation, 300 U.S. 515, 548 
(1937). But unless and until such threshhold objections are 
removed and good faith negotiations upon the merits are 
had, the requirements for conferences will not be satisfied. 

The importance of requiring that conferences be held 
after service of a Section 6 notice is effected and that good 
faith bargaining occur therein, when the notice is valid and 
bargainable, is demonstrated by the experience of the 
National Mediation Board: 


‘“‘There are no accurate statistics to indicate how 
many disputes have been settled at this [conference] 
level by the parties without outside assistance; how- 
ever, each year the Board receives over a thousand 
amendments or revisions of agreements. Such settle- 
ments outnumber those that are made with the assist- 
ance of the Board, and clearly indicate the effectiveness 
of the first step of the procedures outlined in the act 
that it shall be the duty of carriers and employees to 
exert every reasonable effort to make and maintain 
agreements concerning rates of pay, rules, and working 
conditions.”? Thirtieth Annual Report of the National 
Mediation Board 7 (Fiscal year ended June 30, 1964). 


The experience of the Board is also illuminating in that the 
Board regards as one of its main problems ‘‘the lack of suffi- 
cient and proper direct negotiations between the parties 
prior to invoking mediation’’ and deplores the instances in 
which, ‘‘prior to invoking the services of the Board, the 
parties have only met in brief session without a real effort 
to resolve the dispute or consideration of alternative 
approaches to the issue in dispute.”’ Id., at 29-30. 

Thus, while the court below may have been warranted in 
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concluding that it would be a ‘‘futile gesture’’ to require 
that the Section 6 notices be.re-served after the expiration 
of the Award and that it was sufficient to hold that they 
could not become effective until after the expiration of the 
Award (J.A. 165), the court was more than warranted in 
concluding also that such meetings as occurred upon those 
notices prior to the expiration of the Award did not consti- 
tute the ‘‘conferences’’ required by the Railway Labor Act, 
and that conferences should now be held. 


Similarly, we do not understand the BRT to contend in its 
brief that, even if its notices were ineffective until the ex- 
piration of the Award and such meetings as were held do not 
constitute Railway Labor Act ‘‘conferences,’’ nevertheless 
the court below erred on the merits in holding that confer- 
ences must now be held, that all steps prescribed by the Act 
must be exhausted successively before the parties may re- 
sort to self-help, and that recourse to the Mediation Board 
can be had only after the conferences are held—i.e., that 
the BRT’s past applications for mediation were premature. 
Any such contentions would be untenable.” 


Under Section 5 First of the Railway Labor Act, a car- 


- a2 We mention this matter because in its “Statement of Points Upon 
Which Appellant Intends to Rely on Appeal,” filed pursuant to Rule 15 
of the Rules of this Court, the BRT stated that the District Court erred in 
holding that there can be no resort to self-help until every step prescribed 
by the Railway Labor Act—first conferences and then other steps pre- 
scribed by the Act—are exhausted successively ; that recourse to the National 
Mediation Board may be had only after the BRT notices become effective 
and after conferences fulfilling requirements of Sections 5 and 6 of the 
Railway Labor Act are commenced; and that the Mediation Board may 
determine whether it will comply with a request for its services after con- 
ferences are commenced. However, in its brief, the BRT’s only contention 
with respect to these determinations is that the District Court erred in its 
fundamental holding that the “major” dispute procedures of the Railway 
Labor ‘Act: were supplanted for the duration of the Award, ‘with respect 
to fireman (helper) and crew-consist rules, by P.L. 88-108. Accordingly, 
any other contentions with respect to these determinations by the court 
below ‘presumably have been abandoned. : Seiden 
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rier or union may ‘“‘invoke the services of the Mediation 
Board,’’ with respect to the following cases: 


““(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 

‘‘(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in con- 
ference between the parties or where conferences are 
refused.”’ 


Thus, with respect to disputes over changes in rates of pay, 
rules, or working conditions—those created by the service 
of a notice under Section 6—mediation can be invoked only 
if a “‘conference’’ of the kind contemplated by Section 6 is 
held without an agreement being reached, contrary to the 
situation with respect to other kinds of disputes coming 
within subsection (b) where mediation may also be invoked 


if ‘“conferences are refused.’’ See Elgin J. d E. R. Co. v. 
Burley, supra, at 724-725; Manning v. American Airlines, 
Inc., supra, 221 F. Supp. at 305. And even if that were not 
so, there could be no ‘‘refusal’’ for purposes of Section 5 
First in a case involving a dispute over changes in rates of 
pay, rules, or working conditions, until the duty to confer 
has arisen by virtue of the effective service of a Section 6 
notice. 

In sum, the determinations made by the court below were 
clearly correct on the merits. We turn now to the BRT’s 
contentions as to jurisdiction. 


Il. The Issues Determined by the Court Below Were 
Within Its Jurisdiction. 

Prior to the expiration of the Arbitration Award, the 

BRT applied to the National Mediation Board for mediation 

with respect to the notices it had served on the fifteen car- 
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riers involved in this proceeding. In conformity with its 
usual practice, the Mediation Board docketed the applica- 
tions, in some instances before, and in some instances after, 
the expiration of the Award. After the applications were 
docketed, the Board scheduled meetings between mediators 
and representatives of the BRT and four of the carriers, at 
which the carrier representatives explained their contention 
that mediation was premature but did not discuss the merits 
of the BRT proposals. The Mediation Board then proffered 
arbitration with respect to three of the four carriers, which 
the BRT rejected, and scheduled mediation with respect to 
the remaining carriers here involved. However, such media- 
tion was cancelled by the Board after the carriers advised . 
the Board that the court below had entered a final judgment 
holding that the BRT notices were premature and that clari- 
fication was being sought as to the effect. of that holding | 
upon further proceedings with respect to the notices. See 
pp. 46, supra. 

The District Court determined that until ‘‘conferences”’ 
within the meaning of the Railway Labor Act are com- 
menced—i.e., conferences at which the parties engage in 
negotiation with respect to the merits of the changes in rules 
proposed by the BRT—recourse to the Mediation Board 
may not be had under Section 5 First of the the Railway 
Labor Act. As does the ORC&B with respect to a similar 
ruling from which that organization has appealed in No. 
20,158, the BRT contends that the court below was with- 
out jurisdiction to determine that the BRT invoked media- 
tion prematurely because such a determination is within 
the exclusive jurisdiction of the Board itself. There is no 
substance to that contention. 

When the mediation services of the Board are invoked, 
its function is to ‘‘put itself in communication with the 
parties to [the] controversy, and . . . use its best efforts, by 
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mediation, to bring them to agreement,”’ and, if its efforts 
in that regard are unsuccessful, to ‘endeavor . . . to induce 
the parties to submit their controversy to arbitration”’ 
under Sections 7 and 8 of the Act. 45 U.S.C. § 155 First. 
As a general matter, there is no basis for concluding that 
when the Mediation Board dockets a case at the request of 
one of the parties to the dispute, the Board has decided that 
the Section 6 notices were proper, or that the conferences 
required by the Act have taken place, or other legal issues of 
that nature which the Act does not in terms commit to the 
Board for decision. The Board itself has made clear that it 
does not regard such issues as being within its competence 
or jurisdiction. 

In AAL Chapter, Flight Engineers’ International Associ- 
ation v. National Mediation Board, Civil Action No. 522-61 
(D.D.C., 1961), the Board stated its position explicitly. 
That case involved a controversy as to whether a Section 6 
notice was improper because barred by the terms of an exist- 
ing collective bargaining agreement. In a letter to the 
parties set forth in paragraph 6 of the findings of fact made 
by the District Court, the Board stated that: 


“¢. The Board is not the proper tribunal to interpret 
or otherwise rule as to whether items set forth in a Sec- 
tion 6 notice by either a union or a carrier are barred 
by the terms of the existing collective bargaining agree- 
ment. Moreover, the fact that the Board accepted the 
application for mediation and assigned a docket number 
to it constitutes no determination by this Board that 
the issues raised by the union can be progressed at this 
time. 

«| | [T]he Board suggests that the controversy 
whether certain items in the union’s Section 6 notice of 
January 25, 1960, may properly be progressed at this 
time, be submitted to a competent tribunal for an imme- 
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diate final and binding determination. . . .’? (Emphasis 
added.) 


More particularly, in the complex of cases pending in this 
Court involving the effect of the expiration of the Award, 
the Mediation Board in effect reiterated that position in a 
telegram sent to the Brotherhood of Locomotive Firemen 
and Enginemen on April 15, 1966.” Mediation had been 
scheduled on a Section 6 notice served by that union prior 
to the expiration of the Award, but was cancelled because : 


“The National Railway Labor Conference . . . alleges 
that it has put in issue before the United States District 
Court for the District of Columbia the propriety and 
legality of commencing mediation at this time based 
upon the present circumstances. The Board, after con- 
sidering the positions of the respective parties, feels 
that no useful purpose would be served in attempting 


to anticipate the court determination. Immediately 
subsequent to decision, the Board will proceed accord- 
ingly.’’ 


Thus, the Board acknowledged the jurisdiction of the court 
below to determine the status of the Section 6 notices served 
prior to the expiration of the Award, and stated that, 
upon such determination being made, it would ‘‘proceed 
accordingly.’’ * 


12 See J.A. Nos. 20,192, 20,193, 20,215, 20,216, pp. 175-176; J.A. Nos. 
20,158, 20,191 pp. 159-160. 

13 The BRT asserts that in the present case the “Mediation Board has 
ruled on the question of its own jurisdiction at least three times.” (Br. 13.) 
Presumably, the supposed “rulings” are the Board’s action in docketing the 
BRT applications for mediation and the telegrams of March 15 and 30, 
1966, from the Board to the parties, in which the Executive Secretary of 
the Board scheduled mediation with respect to certain of the carriers here 
involved, stating that the Board had found nothing in Judge Holtzoff’s 
rulings of March 3 and 28, 1966, that inhibited it from proceeding with 
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The deference thus shown by the Mediation Board to the 
views of the courts accurately reflects the respective author- 
ity of the courts and the agency, contrary to the views of the 
BRT. As the cases cited by the BRT (Br. 9-15) disclose, the 
Railway Labor Act has committed some matters to the 
National Mediation Board for adjudication, subject to lim- 
ited exceptions and to limited judicial review of its decisions. 
They include disputes arising under Section 2 Ninth (45 
U.S.C. § 152 Ninth) over the union entitled to represent a 
class or craft of employees and the scope of the class or 
craft to be so represented,“ and disputes arising under 
Section 5 Second (45 U.S.C. § 155 Second) concerning the 


mediation. See pp. 56, supra; J.A. 290; J.A. Nos. 20,158, 20,191, 
pp. 64-65. However, as shown in the text above, the Board does not rule 
on its jurisdiction when it dockets a mediation application and then pro- 
ceeds “to put itself in communication with the parties ... and... use 
its best efforts, by mediation, to bring them to agreement.” 45 U.S.C. 
§ 155 First. And the Board’s action in March 1966 in scheduling mediation 
apparently resulted from a misunderstanding of Judge Holtzoff’s rulings 
as to the prematurity of the notices. Subsequently, after being informed 
that the April 6, 1966 judgment entered against the BRT specifically held 
its Section 6 notices to be premature and that further clarification was 
being sought as to the effect of that holding upon further proceedings with 
respect to the notices, the Board cancelled the scheduled mediation on the 
BRT notices (J.A. 290-293) and sent the telegram referred to in the text 
to the BLF&E. See p. 6, supra, 

14 See Switchmen’s Union v. Board, 320 U.S. 297 (1943) ; General Com- 
mittee v. M.-K.-T. R. Co., 320 U.S. 323 (1943); General Committee v. 
Sou. Pac. Co., 320 U.S. 338 (1943) ; Order of Conductors v. Penn. R. Co., 
323 U.S. 166 (1944). International Bro. of Team., Etc. v. Brotherhood of 
Ry. & S. Cl., — U.S. App. D.C. —, 358 F.2d 540 (1966), upon which 
the BRT particularly relies (Br. 11-13), falls within this general category 
—the Teamsters Union having brought a suit to compel the Clerks union 
to withdraw an application under Section 2 Ninth for certification as 
bargaining representative for all employees of Railway Express within a 
certain class or craft. Even so this Court did not hold that the District 
Court lacked jurisdiction of the action, but only that it was “free to refuse 
to exercise its equity jurisdiction to determine the correctness vel non of 
the decision of the Board in litigation between the two labor organizations.” 
358 F.2d, at 542-543. 
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meaning or the application of existing agreements reached 
through mediation.” - 

It is equally well settled, however, that other issues aris- 
ing under the Railway Labor Act are for the courts to 
decide. While the Mediation Board decides disputes con- 
cerning the union entitled to represent a class or craft of 
employees, the courts have jurisdiction to determine 
whether a carrier is fulfilling its duty to bargain with the 
union certified by the Board (and with no other) and to 
enforce compliance with that duty,** and to decide whether 
the union is fulfilling its duty to represent all members of 
the class or craft without discrimination and to enforce com- 
pliance with that duty."7 So, too, the courts have jurisdic- 
tion to determine whether a Section 6 notice is valid and 
bargainable, whether a party to a ‘‘major’’ dispute has 
bargained in good faith,”® and, in general, whether the vari- 


15 See Southern Pacific Company v. National Mediation Board, 223 F. 


Supp. 951 (D.D.C., 1963), which involved a dispute as to whether a certain 
matter was within the jurisdiction of the Mediation Board under Section 5 
Second or instead within the jurisdiction of the National Railroad Adjust- 
ment Board under Section 3 First (i) (45 U.S.C. § 153 First (i)). Section 
3 First (i) commits grievances and disputes as to the interpretation or 
application of existing agreements—so-called “minor” disputes—to the 
Adjustment Board for adjudication subject to limited exceptions and 
limited judicial review. See Locomotive Engrs. v. L. & N. R. Co., 373 US. 
33 (1963) ; Union Pacific R. Co. v. Price, 360 U.S. 601 (1959) ; Slocum v. 
Delaware, L. & W. R. Co., 339 U.S. 239 (1950). 

16 E.g., Virginian Ry. v. Federation, 300 U.S. 515 (1937) ; Texas ¢& N. O. 
R. Co. v. Ry. Clerks, 281 U.S. 548 (1930). 

17 £.g., Railroad Trainmen v. Howard, 343 U.S. 768 (1952) ; Tunstall v. 
Brotherhood, 323 U.S. 210 (1944). 

18 E.g., Telegraphers v. Chicago ¢& N.W. R. Co., 362 U.S. 330 (1960) ; 
Locomotive Engineers v. B. & O. R. Co., 372 U.S. 284 (1963); Akron, 
Canton & Youngstown R. Co. v. Barnes, 215 F.2d 423 (7th Cir., 1954), 
vacated and remanded pursuant to an agreement by the parties, 348 U.S. 
893 (1954). 

19 E.g., Chicago, Rock Island 4 Pacific R. Co. v. Switchmen’s Union, 
292 F. 2d 61, 70 (2d Cir., 1961) ; Long Island Railroad Co. v. Brotherhood 
of Rail. Train., 185 F. Supp. 356 (E.D. N.Y., 1960); Northwest Airlines, 
Inc. v. Airline Pilots Association, 185 F.Supp. 77 (D. Minn., 1960). 
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ous ‘‘major’’ dispute procedures of the Act have in fact 
been exhausted.” 

The issues decided below clearly come within the category 
of those which the courts have jurisdiction to decide, rather 
than the category of those committed to the Mediation 
Board for adjudication. The issues decided below involve 
the nature of the duty to bargain imposed by the Railway 
Labor Act, whether that duty and the procedures required 
by the Act to be followed in the performance thereof have 
been complied with, and whether the actions by the BRT 
have been sufficient to exhaust certain of those procedures 
_all of which are issues of the kind decided by the courts in 
the cases we have cited in the immediately preceding para- 
graph. And, as the Mediation Board has recognized, they 
are issues as to which the Board has no adjudicatory 
function whatsoever—the Board will reach no determina- 
tion, will issue no order, and will do nothing to decide them. 
See p. 23, supra. In short, there has been and will be 
no interference with the jurisdiction of the Mediation Board, 
put only a proper exercise by the court below of its own 
jurisdiction.” 


20 See, e.g., the cases cited in footnotes 18-19, supra; Southern Ry. Co. 
v. Brotherhood of Locomotive Firemen, Etc., 119 U.S. App. D.C. 91, 337 
F. 2d 127, 131-132 (1964). 

Brotherhood of Loc. Eng. v. Morphy, 109 F.2d 576 (2d Cir., 1940), 
which the BRT cites to support its assertion that “the determination 
whether it should mediate is the Mediation Board’s” (Br. 11), stands for 
no such proposition. There the court held that a party to a dispute before 
the Mediation Board could not resort to self-help in the absence of a 
determination by the Board under Section 5 First of the Railway Labor 
Act that its “efforts to bring about an amicable settlement through media- 
tion [have been] unsuccessful,” a consequent proffer and rejection of arbi- 
tration, and a final notification by the Board to the parties that its “media- 
tory efforts have failed.” Unlike a determination as to the Board’s juris- 
diction, a determination under Section 5 First as to whether further 
mediation will be fruitless, in a case in which the Board has jurisdiction 
to begin with, obviously is one which the Congress has committed to the 
Board, not the courts. 

21 Even if the Mediation Board should be deemed to have jurisdiction to 
determine the issues before the Court and to have done so in a manner 
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The court below was faced with. a concrete controversy 
which was threatening to frustrate any mediation efforts by 
the Mediation Board, and as a practical matter the Court’s 
determination of the controversy aided rather than inter- 
fered with the jurisdiction of the Board. The carriers were 
and are convinced that the BRT could not, during the period 
of the Award, by-pass the procedures for changing crew- 
consist rules established in the Award, whereby disputes 
would be settled by binding arbitration, and proceed instead 
under the Railway Labor Act subject to the threat of an 
eventual strike by the BRT if the carriers did not give in to 
its demands. To be certain of maintaining this position, the 
carriers could not participate in negotiations or mediation 
upon the premature Section 6 notices, as otherwise they 
would be faced with a contention that they had waived their 
position. Thus, there could be no fruitful mediation as 
long as this issue remained undecided by the courts. By 
deciding the matter, the court below made it possible for the 


parties to proceed, under the Railway Labor Act, with nego- 
tiations upon the merits of the BRT proposals, first in con- 
ferences and thereafter, if necessary, in mediation. That 
could have been accomplished well before any decision by 
this Court, but for some reason the BRT has seen fit to 
proceed otherwise. 


adverse to the carriers by its various actions with respect to the BRT 
notices, the judgment entered below nevertheless would be proper. As we 
have demonstrated, by virtue of P.L. 88-108, the “major” dispute pro- 
cedures of the Railway Labor Act in effect were suspended during the 
period of the Award and could not be invoked with respect to matters 
covered by the Award until after the expiration thereof. Under the prin- 
ciple of Leedom v. Kyne, 358 U.S. 184 (1958), the courts have jurisdiction 
to prevent “agency action taken in excess of delegated powers.” Id., at 
190. See McCulloch v. Sociedad Nacional, 372 U.S. 10, 16-17 (1963) ; 
Order of Conductors v. Pitney, 326 U.S. 561, 566 (1946). 
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TI. The Mediation Board Was Neither an Indispensable 
Nor a Necessary Party to the Proceedings Below. 


Finally, the BRT contends that the National Mediation 
Board was an indispensable or at least a necessary party to 
the proceedings below. However, the Mediation Board had 
no interest in those proceedings of the character necessary 
to render it either an indispensable or a necessary party. 

As pointed out in the BRT brief (p. 18), ‘‘ [i]n order to be 
declared ‘indispensable’ a party must have a material inter- 
est in the subject matter which will inevitably be affected by 
any judgment which can be rendered.’’ Olson v. Miller, 105 
U.S. App. D.C. 54, 263 F.2d 738, 740 (1959) (emphasis 
added). See also Brown v. Christman, 75 U.S. App. D.C. 
203, 126 F.2d 625, 631 (1942). And Rule 19 (b) of the 
Federal Rules of Civil Procedure, prior to its revision effec- 
tive after the date of the order below,” defined necessary 
parties as ‘‘persons who are not indispensable, but who 


ought to be parties if complete relief is to be accorded be- 
tween those already parties....’’ The Mediation Board 
meets neither test.* 


22 See footnote 30, infra. 

*3 The distinction between “indispensable” and “necessary” parties has 
no materiality in this case because the Mediation Board is amenable to 
service of process in the District of Columbia (see 45 U.S.C. § 154 Second) 
and can be joined without ousting the court of jurisdiction. Accordingly, 
if the BRT were right in its claim that the Board should have been joined, 
either because the Board was “indispensable” or because it was “necessary,” 
the remedy would be to afford the carriers an opportunity to bring in the 
Board. Contrary to the BRT’s view that failure to join an “indispensable” 
party requires dismissal, it is settled that “infirmity in this respect is not 
a jurisdictional defect and opportunity should be afforded to remedy the 
deficiency within the framework of [the already pending] action.” Olson 
v. Miller, 105 U.S. App. D.C. 54, 263 F. 2d 738, 740-741 (1959) ; accord, 
Warner v. First National Bank, 236 F.2d 853, 858 (8th Cir., 1956), cert. 
den. 352 U.S. 927 (1956) (“[o]rdinarily, dismissal should not be ordered 
for failure to join an indispensable party, but an opportunity should be 
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The order sought by the carriers provided ‘‘complete 
relief’’ as ‘between those already parties,’’ yet in no way 
binds the Mediation Board or requires action by it. Rather, 
the order determined disputes between the BRT and the 
carriers as to issues involving the nature of the duty to bar- 
gain imposed by the Railway Labor Act, whether that duty 
and the.procedures required by the Act to be followed in the 
performance thereof have been complied with, and whether 
the actions by the BRT have been sufficient to exhaust some 
or all of those procedures—issues which are of vital impor- 
tance to the parties but not to the Mediation Board and 
which are of the kind which the courts have decided fre- 
quently in the absence of the Mediation Board.” 

The Mediation Board has no more ‘‘material interest’’ in 
those issues between the parties than does this Court. A 
review of the facts underlying decisions as to whether 
parties are necessary or indispensable demonstrates that by 
the use of terms such as ‘‘material interest”’ in defining such 
parties the courts are speaking of an interest in a fund, in 
a property right, or in an action which may be required as a 
result of litigation, not of an abstract interest of an agency 
in the correctness of decisions made by it. That is, the mere 
fact that an administrative decision is called into question in 
litigation between private parties—and it cannot even be 
said that the carriers’ request for relief called into question 
any decision by the Mediation Board, see pp. 21-23, supra 


afforded to bring in such party”); Keene v. Hale-Halsell Co., 118 F.2d 
332, 335 (5th Cir., 1941); Mattson v. Cuyuna Ore Co., 24 F.R.D. 363, 365 
(D. Minn., 1959). “If an indispensable party is not joined, . . . the court 
should not ordinarily grant a motion to dismiss unless it is clear that juris- 
diction over the person of the absent party cannot be obtained or, if 
obtained, that his presence would destroy diversity and hence federal juris- 
diction.” 3 Moore, Federal Practice, p. 2907 (emphasis in original). 
24 See pp. 25-26, supra, and cases cited in footnotes 16-20. 
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—does not require the participation or joinder of the 
agency.”* 

Thus, both the Interstate Commerce Act and the Shipping 
Act provide that a money award in a reparation proceeding 
before the agency may be enforced by civil action in which 
the agency’s decision is prima facie evidence of the facts. 
The agency, however, is not a necessary party to such suits. 
See, e.g., Meeker & Co. v. Lehigh Valley R.R., 236 U.S. 412 
(1915) (1.C.C.); Compagnie Generale Transatlantique v. 
American Tobacco Co., 31 F.2d 663 (2d Cir., 1929), cert. 
den., 280 U.S. 555 (1929) (Shipping Act) ; Roberto Hernan- 
dez, Inc. v. Arnold Bernstein, 116 F. 2d 849 (2d Cir., 1941), 
cert. den., 313 U.S. 582 (1941) (Shipping Act). So also, 
a regularly issued patent frequently has been held to be 
invalid, hence not infringed, in litigation brought by the 
patentee against an alleged infringer, without the Commis- 
sioner of Patents being joined in the suit. Lehmann v. 
Aerolux Light Corp., 39 F. Supp. 612 (S.D.N.Y., 1941) ; 


McKay Co. v. Shott Mfg. Co., 25 F. Supp. 716 (S.D. Ohio, 
1937). Moreover, it has been held that the Commissioner 
of Patents is not a necessary party in a suit brought to 
upset a decision in an ‘‘interference proceeding”’ in which 
the Commissioner determines that one of two or more 
applicants has priority to issuance of the patent. Cen- 
tury Distilling Co. v. Continental Distilling Co., 106 F. 2d 


§ 402. 3 Moore, Federal Practice, p. 2188. 
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486 (3rd Cir., 1939).7* And, it has been held that: the 
Comptroller of the Currency is not an indispensable party 
to an action by a state bank and state banking authorities 
to enjoin a national bank from establishing a branch author- 
ized by the Comptroller, where it was claimed that appli- 
cable statutory law precluded establishment of the branch 
in question, contrary to the Comptroller’s decision. Subur- 
ban Trust Co. v. National Bank of Westfield, 211 F. Supp. 
694 (D.N.J., 1962).”* 


26 This was the rule under the applicable provision of the Patent Code 
prior to amendment and codification in 1952. Prior to amendment the 
applicable statutory provision governing all proceedings to review an 
adverse decision of the Commissioner, 35 U.S.C. § 63, had merely contained 
the general direction that “where there is no opposing party a copy of the 
bill shall be served on the Commissioner.” And, as to all proceedings for 
review it provided that if the adjudication “be in favor of the right of the 
applicant it shall authorize the Commissioner to issue such patent on the 
applicant filing in the Patent Office a copy of the adjudication and other- 
wise complying with the requirements of law.” By amendment in 1952 
Congress expressly incorporated the rule announced in the Century Distill- 
ing and like cases to provide that, in suit brought following interference 
proceeding, “the Commissioner shall not be a necessary party but he shall 
be notified of the filing of the suit by the clerk of the court in which it is 
filed and shall have the right to intervene.” 35 U.S.C. §146. A separate 
provision, 35 U.S.C. § 145, governs proceedings in noninterference cases 
where the suit is against the Commissioner. 

27“§yburban prays that this Court adjudge that the operation of de- 
fendant’s banking facility in Mountainside ‘is improper and any order or 
approval permitting the same is invalid.’ The reference in the quoted 
prayer to an approval of the defendant’s banking activities in Mountain- 
side relates to the allegation in the complaint that the Comptroller of the 
Currency approved defendant’s application for permission to establish a 
branch banking office in Mountainside. One whose conduct is drawn in 
question, whether he be an individual or an official, may be made a party 
to the litigation. F.R.C.P. 21. 

“The plaintiffs contend that the Comptroller’s approval lacks statutory 
support because the language of New Jersey statute precludes the opening 
of a branch in Mountainside by National. The Comptroller clearly has a 
visitorial and supervisory function over National banks. His approval of 
certain contemplated acts by such banks is expressly required. However, 
the limitations on branch banking by national banks are statutory, and if 
they stand in the way of opening a particular branch, the approval of the 
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To be distinguished are cases where effective relief would 
require action by an agency and thus would require an order 
which would run against the agency. Thus, four of the de- 
cisions on which the BRT relies (Br. 18-19) involve suits 
against a subordinate government official in circumstances 
where any effective relief would have required action by his 
superior or an exercise of the superior’s powers by the 
subordinate. See Johnson v. Kirkland, 290 F.2d 440 (5th 
Cir., 1961) ; De Pinha Vaz v. Shaughnessy, 208 F. 2d 70 (2d 
Cir., 1953) ;** Barnes v. United States, 205 F. Supp. 97 (D. 
Mont., 1962) ; Pacific Inter-Club Yacht Ass’n v. Morris, 197 
F. Supp. 218 (N.D. Calif., 1960). 

Brotherhood of Loc. Eng. v. Morphy, 109 F.2d 576 (2d 
Cir., 1940), upon which the BRT also relies (Br. 19-20), 
{llustrates the same basic principle—that where effective re- 
lief requires action by an agency and thus an order running 
against the agency the agency must be made a party. There 


the Second Circuit held that a party to a dispute before the 
Mediation Board could not resort to self-help in the absence 
of a notification to the parties by the Board, provided for by 
Section 5 First of the Railway Labor Act, that the Board’s 
“¢mediatory efforts had failed.’ The court then went on to 
indicate that any claim that the Board had exceeded its 
statutory powers in refusing to issue such a notification 


Comptroller cannot override the statute. Because, therefore, the question 
presented in the present cases is the single one of whether the National 
bank was entitled to establish and operate a branch bank in Mountainside, 
even with the approval of the Comptroller, the Comptroller is clearly not 
an indispensable party, because the fact of his approval became irrelevant 
and immaterial to the question presented. . . . 

“The Comptroller’s interest is not such that a final decree cannot be 
entered without affecting him... - 

“Hlaving decided that the Comptroller is not an indispensable party to 
either of the cases at bar, the jurisdiction of the Court is not affected by 
his nonjoinder. . . . Neither case before me seeks to require the Comp- 
troller to take any action... .” 211 F.Supp. at 699-700 (emphasis in 
original.) 

28 We note that De Pinha Vaz v. Shaughnessy was probably overruled 
by Shaughnessy v. Pedreiro, 349 U.S. 48 (1955). 
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would have to be asserted in an appropriate suit for man- 
datory relief requiring the Board to issue the requisite 
notice. Id., at 578. Similarly, Order of Conductors v. Penn. 
R. Co., 323 U.S. 166 (1944), upon which the BRT relies (Br. 
p. 18), holds that the Mediation Board, which under Section 
2 Ninth of the Railway Labor Act is the only tribunal 
empowered to decide representation disputes and to certify 
a collective bargaining agent thereafter, must be made a 
party to a suit which, in effect, seeks a certification of the 
plaintiff as the collective bargaining agent of certain em- 
ployees, when the Board has certified to the contrary.” 
Id., at 171-172. 

In sum, it is clear that when the court below granted the 
order which is the subject of this appeal in the absence of the 
Mediation Board, it did so quite properly. The Board has 
been fully aware of the litigation and has not sought to inter- 
vene. Surely if it had any ‘‘interest”’ in the controversy 
which requires protection, it would have sought to intervene 
long ago.*° 


29 Heyward v. Public Housing Administration, 94 U.S. App. D.C. 5, 214 
F, 2d 222 (1954), mentioned at pp. 25-26 of the BRT brief, affords even 
less support for its contentions. In effect, that decision held only that C 
should be made a party to a suit by A against B to have contractual ar- 
rangements between B and C declared invalid. That is, it was an action 
against the Public Housing Administration for a declaratory judgment 
that the Administration could not lawfully give federal financial and other 
assistance to the Housing Authority of Savannah, Georgia, in connection 
with housing projects in Savannah, pursuant to contractual arrangements 
between the Administration and the Authority. The Court said: “The 
construction and administration of the housing project is in the immediate 
control of the Savannah Housing Authority, which is not before the court. 
That agency formulated the challenged policy. Its plan has been approved 
by the [Administration] but such approval is by way of contractual ar- 
rangements between the State and Federal agencies. Litigation which 
secks judicial declaration of the constitutional invalidity of those arrange- 
ments ought not to proceed without opportunity to the State agency to be 
heard as a party.” Id., at 224. 

30 Rule 19 was completely rewritten effective July 1, 1966, after the 
date of the order from which these appeals have been taken. The old and 
new versions of the rule are set out in the statutory appendix to this brief. 
In lieu of any classification of parties as “indispensable” or “necessary,” 
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Conclusion 


For the foregoing reasons, the order below should be 
affirmed. 
Respectfully submitted, 
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subsection (a) of the revised rule “defines the persons whose joinder is 
desirable” (Adv. Comm. Notes) and provides that where joinder is feas- 
ible—i.e., where service can be effected and joinder would not oust the 
court of jurisdiction—the court shall order the joinder of such persons if 
they have not been joined. Subsection (b) then provides that where 
joinder of such persons is not feasible, the court, taking into account rele- 
vant considerations, shall determine “whether in equity and good con- 
science the action should proceed among the parties before it, or should be 
dismissed, the absent person being thus regarded as indispensable.” 

Because the revision of Rule 19 probably “does not make any basic 
change in substance,” 3 Moore, Federal Practice (1966 Special Supple- 
ment), p. 21, it is worth noting that the Mediation Board would not have 
been a person whose joinder would have been required by the revised rule 
had it been applicable to the proceedings below. Revised Rule 19(a) de- 
fines the persons whose joinder is required, where feasible, as including 
(1) a person in whose “absence complete relief cannot be accorded among 
those already parties,” or (2) a person who “claims an interest relating 
to the subject of the action” and who “is so situated that the disposition 
of the action in his absence may (i) as a practical matter impair or im- 
pede his ability to protect that interest or (ii) leave any of the persons 
already parties subject to a substantial risk of incurring double, multiple, 
or otherwise inconsistent obligations by reason of his claimed interest.” 
For reasons stated above, see pp. 28-33, supra, the Mediation Board would 
have met neither test, as regards the proceedings below. The Board’s ab- 
sence did not prevent the court from rendering “complete relief among 
those already parties”—the BRT and the carriers. And the Board did not 
and could not “claim any interest” in the proceedings below and is not “so 
situated” that the court’s proceeding in its absence impaired or impeded 
its “ability to protect” any such interest or leave any party to the pro- 
ceedings subject to any risk of “inconsistent obligations.” 
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APPENDIX 
Public Law 88-108, 77 Stat. 132 


Jormst RESOLUTION 


To provide for the settlement of the labor dispute between 
certain carriers by railroad and certain of their employees. 


Whereas the labor dispute between the carriers represented 
by the Eastern, Western, and Southeastern Carriers’ 
Conference Committees and certain of their employees 
represented by the Brotherhood of Locomotive Engineers, 
Brotherhood of Locomotive Firemen and Enginemen, 
Order of Railway Conductors and Brakemen, Brother- 
hood of Railroad Trainmen, and the Switchmen’s Union 
of North America, labor organizations, threatens essential 
transportation services of the Nation; and 

Whereas it is essential to the national interest, including the 
national health and defense, that essential transportation 
services be maintained; and 

Whereas all the procedures for resolving such dispute pro- 
vided for in the Railway Labor Act have been exhausted 
and have not resulted in settlement of the dispute ; and 

Whereas the Congress finds that emergency measures are 
essential to security and continuity of transportation ser- 
vices by such carriers; and 

Whereas it is desirable to achieve the above objectives in a 
manner which preserves and prefers solutions reached 
through collective bargaining; and 

Whereas, on August 2, 1963, the Secretary of Labor sub- 
mitted to the carrier and organization representatives 
certain suggestions as a basis of negotiation for disposi- 
tion of the fireman (helper) and crew consist issues in 
the dispute and thereupon through such negotiations ten- 
tative agreement was reached with respect to portions of 
such suggestions; and 

Whereas, on August 16, 1963, the carrier parties to the dis- 
pute accepted and the organization parties to the dispute 
accepted with certain reservations the Secretary of 
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Labor’s suggestion that the fireman (helper) and crew 
consist issues be resolved by binding arbitration but the 
said parties have been unable to agree upon the terms and 
procedures of an arbitration agreement: Therefore be it 


Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
no carrier which served the notices of November 2, 1959, and 
no labor organization which received such notices or served 
the labor organization notices of September 7, 1960, shall 
make any change except by agreement, or pursuant to an 
arbitration award as hereinafter provided, in rates of pay, 
rules, or working conditions encompassed by any of such 
notices, or engage in any strike or lockout over any dispute 
arising from any of such notices. Any action heretofore 
taken which would be prohibited by the foregoing sentence 
shall be forthwith rescinded and the status existing imme- 
diately prior to such action restored. 

Src. 2. There is hereby established an arbitration board to 
consist of seven members. The representatives of the car- 
rier and organization parties to the aforesaid dispute are 
hereby directed, respectively, within five days after the 
enactment hereof each to name two persons to serve as mem- 
bers of such arbitration board. The four members thus 
chosen shall select three additional members. The seven 
members shall then elect a chairman. If the members 
chosen by the parties shall fail to name one or more of the 
additional three members within ten days, such additional 
members shall be named by the President. If either party 
fails to name a member or members to the arbitration board 
within the five days provided, the President shall name such 
member or members in lieu of such party and shall also 
name the additional three members necessary to constitute 
a board of seven members, all within ten days after the date 
of enactment of this joint resolution. Notwithstanding any 
other provision of law, the National Mediation Board is 
authorized and directed: (1) to compensate the arbitrators 
not named by the parties at a rate not in excess of $100 for 
each day together with necessary travel and subsistence ex- 
penses, and (2) to provide such services and facilities as 
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may be necessary and appropriate in carrying out the pur- 
poses of this joint resolution. 

Szc. 3, Promptly upon the completion of the naming of 
the arbitration board the Secretary of Labor shall furnish 
to the board and to the parties to the dispute copies of his 
statement to the parties of August 2, 1963, and the papers 
therewith submitted to the parties, together with memo- 
randums and such other data as the board may request set- 
ting forth the matters with respect to which the parties 
were in tentative agreement and the extent of disagreement 
with respect to matters on which the parties were not in 
tentative agreement. The arbitration board shall make a 
decision, pursuant to the procedures hereinafter set forth, 
as to what disposition shall be made of those portions of the 
carriers’ notices of November 2, 1959, identified as ‘‘Use of 
Firemen (Helpers) on Other Than Steam Power’’ and 
“<Consist of Road and Yard Crews”’ and that portion of the 
organizations’ notices of September 7, 1960, identified as 
‘“‘Minimum Safe Crew Consist’? and implementing propo- 
sals pertaining thereto. The arbitration board shall incor- 
porate in such decision any matters on which it finds the 
parties were in agreement, shall resolve the matters on 
which the parties were not in agreement, and shall, in 
making its award, give due consideration to those matters 
on which the parties were in tentative agreement. Such 
award shall be binding on both the carrier and organization 
parties to the dispute and shall constitute a complete and 
final disposition of the aforesaid issues covered by the de- 
cision of the board of arbitration. 

Src. 4. To the extent not inconsistent with this joint reso- 
lution the arbitration shall be conducted pursuant to sections 
7 and 8 of the Railway Labor Act, the board’s award shall 
be made and filed as provided in said sections and shall be 
subject to section 9 of said Act. The United States District 
Court for the District of Columbia is hereby designated as 
the court in which the award is to be filed, and the arbitra- 
tion board shall report to the National Mediation Board in 
the same manner as arbitration boards functioning pursuant 
to the Railway Labor Act. The award shall continue in 
force for such period as the arbitration board shall deter- 
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mine in its award, but not to exceed two years from the date 
the award takes effect, unless the parties agree otherwise. 

Sec. 5. The arbitration board shall begin its hearings 
thirty days after the enactment of this joint resolution or on 
such earlier date as the parties to the dispute and the board 
may agree upon and shall make and file its award not later 
than ninety days after the enactment of this joint resolu- 
tion: Provided, however, That said award shall not become 
effective until sixty days after the filing of the award. 

Sec. 6. The parties to the disputes arising from the afore- 
said notices shall immediately resume collective bargaining 
with respect to all issues raised in the notices of November 
2, 1959, and September 7, 1960, not to be disposed of by 
arbitration under section 3 of this joint resolution and shall 
exert every reasonable effort to resolve such issues by agree- 
ment. The Secretary of Labor and the National Mediation 
Board are hereby directed to give all reasonable assistance 
to the parties and to engage in mediatory action directed 
toward promoting such agreement. 

Sec. 7. (a) In making any award under this joint resolu- 
tion the arbitration board established under section 2 shall 
give due consideration to the effect of the proposed award 
upon adequate and safe transportation service to the public 
and upon the interests of the carrier and employees affected, 
giving due consideration to the narrowing of the areas of 
disagreement which has been accomplished in bargaining 
and mediation. 

(b) The obligations imposed by this joint resolution, upon 
suit by the Attorney General, shall be enforcible through 
such orders as may be necessary by any court of the United 
States having jurisdiction of any of the parties. 

Sec. 8. This joint resolution shall expire one hundred and 
eighty days after the date of its enactment, except that it 
shall remain in effect with respect to the last sentence of 
section 4 for the period prescribed in that sentence. 

Sec. 9. If any provision of this joint resolution or the 
application thereof is held invalid, the remainder of this 
joint resolution and the application of such provision to 
other parties or in other circumstances not held invalid shall 
not be affected thereby. 


Approved August 28, 1963. 
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Railway Labor Act, 44 Stat. 577, as amended, 45 U.S.C. 
§§ 151-164 


° e 


Section 2. 
GerneERaL PURPOSES 


(1) To avoid any interruption to commerce or to the 
operation of any carrier engaged therein; (2) to forbid any 
limitation upon freedom of association among employees 
or any denial, as a condition of employment or otherwise, of 
the right of employees to join a labor organization; (3) to 
provide for the complete independence of carriers and of 
employees in the matter of self-organization; (4) to provide 
for the prompt and orderly settlement of all disputes con- 
cerning rates of pay, rules, or working conditions; (5) to 
provide for the prompt and orderly settlement of all dis- 
putes growing out of grievances or out of the interpretation 
or application of agreements covering rates of pay, rules, 
or working conditions. 


Genera Doris 


First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements 
or otherwise, in order to avoid any interruption to commerce 
or to the operation of any carrier growing out of any dis- 
pute between the carrier and the employees thereof. 

Second. All disputes between a carrier or carriers and its 
or their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between represen- 
tatives designated and authorized so to confer, respectively, 
by the carrier or carriers and by the employees thereof 
interested in the dispute. 
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Rule 19, Federal Rules of Civil Procedure 
(Prior to amendments eff. July 1, 1966) 


Necessary JOINDER OF PaRTIES 


(a) Necessary Joinder. Subject to the provisions of 
Rule 23 and of subdivision (b) of this rule, persons having a 
joint interest shall be made parties and be joined on the 
game side as plaintiffs or defendants. When a person who 
should join as a plaintiff refuses to do so, he may be made a 
defendant or, in proper cases, an involuntary plaintiff. 

(b) Effect of Failure to Join. When persons who are not 
indispensable, but who ought to be parties if complete relief 
is to be accorded between those already parties, have not 
been made parties and are subject to the jurisdiction of the 
court as to both service of process and venue and can be 
made parties without depriving the court of jurisdiction of 
the parties before it, the court shall order them summoned 
to appear in the action. The court in its discretion may 
proceed in the action without making such persons parties, 
if its jurisdiction over them as to either service of process or 
venue can be acquired only by their consent or voluntary 
appearance or if, though they are subject to its jurisdiction, 
their joinder would deprive the court of jurisdiction of the 
parties before it; but the judgment rendered therein does 
not affect the rights or liabilities of absent persons. 

(c) Same: Names of Omitted Persons and Reasons for 
Non-Joinder to be Pleaded. In any pleading in which relief 
is asked, the pleader shall set forth the names, if known to 
him, of persons who ought to be parties if complete relief 
is to be accorded between those already parties, but who are 
not joined, and shall state why they are omitted. 
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Rule 19, Federal Bules of Civil Procedure 


(As amended Feb. 28, 1966, eff. July 1, 1966) 


Jornper or Persons Nzepep ror Just ADJUDICATION 


(a) Persons to be Joined if Feasible. A person who is 
subject to service of process and whose joinder will not de- 
prive the court of jurisdiction over the subject matter of the 
action shall be joined as a party in the action if (1) in his 
absence complete relief cannot be accorded among those 
already parties, or (2) he claims an interest relating to the 
subject of the action and is so situated that the disposition 
of the action in his absence may (i) as a practical matter im- 
pair or impede his ability to protect that interest or (il) 
leave any of the persons already parties subject to a sub- 
stantial risk of incurring double, multiple, or otherwise 
inconsistent obligations by reason of his claimed interest. 
If he has not been so joined, the court shall order that he 
be made a party. If he should join as a plaintiff but refuses 
to do so, he may be made a defendant, or, in a proper case, 
an involuntary plaintiff. If the joined party objects to 
venue and his joinder would render the venue of the action 
improper, he shall be dismissed from the action. 

(b) Determination by Court Whenever Joinder not Feas- 
ible. If a person as described in subdivision (a) (1)—(2) 
hereof cannot be made a party, the court shall determine 
whether in equity and good conscience the action should 
proceed among the parties before it, or should be dismissed, 
the absent person being thus regarded as indispensable. 
The factors to be considered by the court include: first, to 
what extent a judgment rendered in the person’s absence 
might be prejudicial to him or those already parties; second, 
the extent to which, by protective provisions in the judg- 
ment, by the shaping of relief, or other measures, the preju- 
dice can be lessened or avoided; third, whether a judgment 
rendered in the person’s absence will be adequate; fourth, 
whether the plaintiff will have an adequate remedy if the 
action is dismissed for nonjoinder. 


(c) Pleading Reasons for Nonjoinder. A pleading 
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asserting a claim for relief shall state the names, if known 
to the pleader, of any persons as described in subdivision 
(a) (1)—(2) hereof who are not joined, and the reasons why 
they are not joined. 

(d) Exception of Class Actions. This rule is subject to 
the provisions of Rule 23. As amended Feb. 28, 1966, eff. 
July 1, 1966. 
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PRELIMINARY STATEMENT 


The appellant (herein referred to as the ““BRT”’) filed 
its initial brief on July 25, 1966 and the appellees (herein 
referred to as the ‘‘Carriers’’) filed their brief on August 
22, 1966. This brief is the BRT’s reply to the Carriers’ 
brief, and it is concerned only with the contentions advanced 
by the Carriers which have not been dealt with heretofore. 


We shall advert to the Carriers’ contentions in the same 
order they appear in the Carriers’ brief. 
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ARGUMENT 
L THE MERITS. 


A. Notices Served Under Section 6 of the Railway Labor Act 
(45 U.S.C. § 156) During the Period of the Award of Arbi- 
tration Board No. 282 Proposing Changes in Crew-Consist 
Rules to be Effective Upon the Expiration of the Award 
Were Effective to Require Negotiations During the Period 
of the Award 


The issue of the effectiveness of Section 6 notices served 
during the Award, proposing changes in crew-consist rules 
to be effective upon the expiration of the Award, already 
is before this Court with respect to the parties herein in 
consolidated appeals Nos. 20,152 and 20,172. 


The BRT’s contentions on this issue are set forth at 
pages 13-21 and 46-53 of the Unions’ initial brief in those 
appeals. We there showed that the District Court’s de- 
termination, that the parties to the Award could not be 
required to bargain during the Award about the crew-con- 
sist rules to be in effect after the expiration of the Award, 


is at variance with the fundamental national labor policy 
requiring collective bargaining to resolve disputes con- 
cerning rates of pay, rules, and working conditions as 
expressed by Congress in the Railway Labor Act, and is 
at variance with the express provisions of P.L. 88-108, its 
legislative history, and with an opinion of the Supreme 
Court construing that Act. 


The contentions of the Carriers on this issue (Brief, 
pages 9-20) are the same as the arguments set forth in 
their brief in those consolidated appeals and contains the 
same errors. 


Thus, the Carriers argue that the Section 6 notices 
served by the BRT prior to the expiration of the Award 
were invalid and could create no obligation to bargain as 
provided in the Railway Labor Act because, as they re- 
peatedly assert, P.L. 88-108 was intended to ‘‘suspend’’ 
the procedures of the Railway Labor Act and any obliga- 
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' tions imposed by that Act for a period of two years after 
the effective date of the Award with respect to the subject 
matter dealt with in the Award. 


The Carriers, however, can point to no provision of 
' PLL, 88-108 ‘‘suspending”’ the obligations imposed by the 
Railway Labor Act for the two-year period. The only 
reference in P.L. 8¢-108 (Section 4) to the Railway Labor 
Act is to the procedures the board of arbitration was to 
follow (Sections 7 and 8 of the Railway Labor Act) and 
to the methods and grounds of impeachment of the award 
of the arbitration board (Section 9 of the Railway Labor 
Act). The Carriers nowhere explain how such references 
to the procedural provisions of the Railway Labor Act, 
pertinent only to the procedures to be followed by the 
arbitration board, can be read to suspend the obligations 
of the Railway Labor Act imposed on the parties with 
respect to negotiating. They simply repeatedly make such 
assertion and assume that such repetition establishes the 


accuracy of the assertion. 


Furthermore, the Carriers’ assertion that P.L. 88-108 
“suspended”? all other provisions of the Railway Labor 
Act and all obligations of the Railway Labor Act to bar- 
gain amounts to a contention that the Award of Arbitra- 
tion Board No. 282 was invalid. (The validity of the Award 
has been established and cannot now be questioned.) Sec- 
tions III and IV of the Award, dealing with the crew- 
consist dispute, provided that the crew-consist issue ‘‘shall 
be remanded to the local properties for negotiation. Pend- 
ing the consummation of local agreements disposing of the 
issue, the following provisions shall govern the use of 
trainmen .. .’’ but not to exceed two years from the effec- 
tive date of the Award. If the Carriers are correct in 
their assertion that they had no obligation to bargain dur- 
ing the period of the Award, because P.L. 88-108 so pro- 
vided, then this provision of the Award flies in the teeth 
of the statute. 
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The Carriers also contend (Brief, page 12, footnote 5) 
that the legislative history of P.L. 88108 cannot be con- 
sidered as indicating the Congressional intent in enacting 
P.L. 88-108 since the legislative history related to the 
legislation proposed by President Kennedy which would 
have referred the dispute for determination to the Inter- 
state Commerce Commission and did not concern the legis- 
lation as finally enacted which referred the dispute to a 
board of arbitration. Such contention is unsound. 


At pages 18-19 of our initial brief in appeals Nos. 20,152 
and 20,172 we showed the reasons, as set forth in the Re- 
port of the Senate Committee on Commerce which con- 
sidered the legislation as enacted, and a decision of the 
Supreme Court, for the changes made by the Congress in 
referring the dispute to a board of arbitration instead of 
the Interstate Commerce Commission. None of these rea- 
sons was in any way connected with the parties’ obligations 
to bargain as provided in the Railway Labor Act. As 
stated by the Supreme Court in Bro. of Locomotive Engi- 


neers, et al. v. Chicago, R. I. é P.R.R., 382 U.S. 423 (1966), 
at 432: 


‘‘Congress enacted the bill proposed by the President 
with one significant change. He had recommended 
that a binding determination of the issues not resolved 
by collective bargaining be made by the Interstate Com- 
merce Commission. At least one brotherhood witness 
testified ... that the Interstate Commerce Commission 
if given the power requested would declare States’ full 
crew laws superseded by orders of the Commission. 
. . . Instead of that section the Act passed by Con- 
gress provided for establishment of an arbitration 
board. ...”’ 


B. The Service of Section 6 Notices on the Southern 


At page 28 (footnote 7) of the BRT’s initial brief in 
this case, the BRT pointed out that even if the Court below 
was correct in holding that parties subject to the Award 
could not be required to negotiate during the period of 
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the Award, such holding could not be sustained with re- 
spect to eight of the fifteen Carriers involved in this case 
comprising the Southern Railway System. We referred 
the Court to pages 51-53 of our initial brief in appeals Nos. 
20,152 and 20,172 where we showed that since, as all parties 
to the dispute agree and as the Court below found, South- 
ern was not subject to P.-L. 88-108 and the Award, it 
followed that Southern was not subject to any of the limi- 
tations on bargaining which might arise from that Act or 
Award and that Section 6 notices by the parties to change 
their agreement could be served and progressed at any 
time. 

The Carriers’ response to this contention (Brief, page 
13 footnote 6) concedes that Southern was not a party to 
the Award but argues that since Southern and the BRT 
entered into a crew-consist agreement which was to con- 
tinue in effect ‘“‘to the same extent as if it were an award 
of a Special Board of Adjustment rendered in pursuance 
of Section III... of the Award,’ and pursuant to which 
employees would be afforded “‘protective’’ provisions com- 
parable to those provided by the Award, the BRT ‘‘is in 
no position to contend that it is entitled to proceed under 
the Railway Labor Act to change that agreement prior to 
the expiration of the Award any more than it could so pro- 
ceed prior to the expiration of the Award in an effort to 
change a special board award.’’ The Carriers’ contention 
is difficult to follow. 


Since the Carriers concede that Southern was not subject 
to the Award, it would seem beyond reasonable argument 
that, in the absence of agreement to the contrary, South- 
ern’s agreement was subject to change im accordance with 
the provisions of the Railway Labor Act just as any agree- 
ment would be subject to change. The Carriers, however, 
cite no provision in the agreement that pertains in any way 
to the procedures for changing the agreement. 

Thus, the Carriers refer to the part of the agreement 
which states that the duration of the agreement was to be 
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the same as an award of a special board of adjustment 
under the Award. Such provision, however, has no rele- 
vance to the procedure to be followed to change such rules 
when the agreement expires. Indeed, the Carriers’ argu- 
ment that Section 6 notices cannot be served during the 
Award is not based upon the duration of awards of special 
boards under the Award but upon an assertion that P.L. 
88-108 mandates that no Section 6 notices be served during 
the Award. Southern, however, was not subject to P.L. 
88-108 and nothing in the agreement adopts the limitations, 
if any, of P.L. 88-108 with respect to the procedures to be 
followed in changing their agreement. 


Furthermore, the fact that the parties included in their 
agreement ‘‘protective’’ provisions comparable to those 
contained in the Award likewise has no relevance to the 
issue of how one of the parties could proceed to seek a 
change in their agreement. If anything, the inclusion of 
such provisions lends further support to the fact that 


Southern was not subject to P.L. 88-108 and the Award, 
therefore making it necessary that the parties include such 
‘‘protective’’ provisions in their agreement. 


The crew-consist agreement between Southern and the 
BRT was entered into pursuant to Section 6 notices served 
during the Award (JA 77) and there is no basis to con- 
clude that further Section 6 notices to change the rules 
upon the expiration of the agreement would not be proper 
to require negotiations no matter when served. 


C. Mediation Is Preferable to Litigation 


The BRT’s contentions on this issue are set forth at 
pages 29-32 of its initial brief. 


The Carriers contend (Brief, pages 16-19) that even if 
the BRT’s contentions are correct that the Section 6 notices 
served during the Award were effective to require negoti- 
ations before the expiration of the Award and therefore 
the Carriers’ refusals to bargain were unlawful, neverthe- 
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less the BRT’s invocation of mediation without prior con- 
ferences was improper, and that the BRT should have 
instituted litigation to require the Carriers to confer. 


To support their contention, the Carriers cite the opinion 
of the Supreme Court in Virginian Ry. v. System Federa- 
tion No. 40, 300 U.S. 515 (1937), and statements made by 
the National Mediation Board, to the effect that collective 
bargaining between the parties is a bulwark of our national 
labor policy. 


We are in complete agreement with the statements of 
the Supreme Court and the Mediation Board concerning 
the salutary effect of conferences in reaching agreement. 
It was on the basis of such belief that BRT served its 
Section 6 notices on the Carriers requesting conferences 
to discuss the proposals of BRT concerning the crew-con- 
sist rules to be in effect upon the expiration of the Award. 
The Carriers refused such conferences. 


The issue now before this Court is whether the BRT 
acted properly in proceeding to request the Mediation 
Board to use its services to bring the Carriers to the bar- 
gaining table, or whether the Carriers are to be permitted 
to profit from their unlawful refusal to confer by requiring 
the BRT to go to the expense and trouble and delay of 
instituting litigation with the sole objective of obtaining 
injunctive relief requiring the Carriers to fulfill their 
statutory bargaining obligation. It should be remembered 
that this argument of the Carriers is predicated on the as- 
sumption that the Carriers refusal to bargain was unlaw- 
ful; the only issue here is whether BRT’s exclusive remedy 
was to seek a court order requiring the carriers to bar- 
gain or whether it could properly request mediation. 


The question was not raised in the Virginian case and 
the Court there made no reference to such issue. All that 
was held in that case was that the union could properly 
seek and was entitled to obtain a court order; there was 
no intimation that requesting mediation would have been 


8 


improper. (See our main brief pp. 30-31.) The Mediation 
Board in the present case, however, on at least three sepa- 
rate occasions (JA 186, 288, 290) has stated in the clearest 
terms possible, that under the circumstances of this case 
the BRT acted properly in invoking its mediatory services 
and that mediation should proceed. 


IL THE COURT BELOW LACKED JURISDICTION TO DETERMINE 
IF THE BRT’S REQUEST FOR MEDIATION WAS PREMATURE. 
The BRT’s contentions on this issue are set forth in its 
initial brief at pages 9-15. 


The Carriers’ contentions (Brief, pages 20-22) on this 
issue are twofold. First, they argue that the fact that the 
National Mediation Board assumed jurisdiction to medi- 
ate the disputes arising from the Section 6 notices served 
during the Award can form no basis for concluding that 
the Mediation Board took the position that the disputes 
were ripe for mediation. Second, that even if the Media- 
tion Board had made such determination, it was improper 
for it to do so, since such determination falls within the 
sole jurisdiction of the courts. The BRT’s position with 
respect to the second contention of the Carriers is fully set 
forth in its initial brief, and we will deal here only with 
the Carriers’ first point. 


The Carriers’ first contention is set forth in its brief 
as follows (Brief, at 22): 


“As a general matter, there is no basis for concluding 
that when the Mediation Board dockets a case at the 
request of one of the parties to the dispute, the Board 
has decided that the Section 6 notices were proper, or 
that the conferences required by the Act have taken 
place, or other legal issues of that nature which the 
Act does not in terms commit to the Board for de- 
cision.”? (Emphasis added.) 


If the facts of the present case reveal nothing more, it 
is beyond doubt that the Mediation Board’s handling of the 
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issue of its jurisdiction in these disputes has been con- 
sidered fully and repeatedly by the Mediation Board. The 
Mediation Board’s assumption of jurisdiction of these dis- 
putes cannot be considered a routine determination. 


As we showed in our initial brief (pages 4-5), the Media- 
tion Board, on at least three separate occasions, ruled 
upon its jurisdiction to mediate the disputes. One of these 
occasions was a formal hearing before all members of the 
Mediation Board (JA 269), and another was when the 
Carriers requested the Mediation Board to reconsider its 
assumption of jurisdiction in light of the decision made 
by the Court below. (JA 290). In each instance the Medi- 
ation Board reiterated, in no uncertain terms, that it had 
jurisdiction to mediate these disputes. (JA 288, 290). 


The Carriers’ try (Brief, at 23) to surmount the evidence 
that the Mediation Board considered itself to have the 
jurisdiction to determine if a dispute should be mediated, 
and that the disputes in this case are proper subjects of 
mediation, by alluding to the fact that the Mediation Board 
cancelled further mediation between the parties following 
the entry of the judgment of the Court below. The Car- 
riers conclude that such action by the Mediation Board is 
an acknowledgement by the Mediation Board that the Dis- 
trict Court has jurisdiction to determine whether disputes 
are ripe for mediation and that the Mediation Board’s 
prior determinations that mediation was proper must have 
resulted from a ‘‘misunderstanding”’ of the opinions of the 
Court below. Such conclusions are totally unwarranted. 


The reasons for the Mediation Board’s failure to sched- 
ule further mediation following the entry of the District 
Court’s judgment is obvious. The Court below ruled that 
the Mediation Board’s assumption of jurisdiction was pre- 
mature and that the Mediation Board may not assert juris- 
diction until ‘‘full-fledged’’ conferences have taken place 
and that the BRT could not properly participate in 
mediation meetings the Board had scheduled. The Car- 
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riers have continually refused to engage in meaningful 
mediation on the ground that the Mediation Board’s as- 
sumption of jurisdiction was premature and that the de- 
termination of the Court below would sustain their position. 
Under such circumstances, further mediation sessions be- 
tween the parties following the District Court’s entry of 
its judgment would have resulted in futility and the Medi- 
ation Board understandably has refused to schedule fur- 
ther mediation sessions until this Court determines whether 
the Mediation Board’s position is correct. 


The only case cited by the Carriers (Brief, at 22) to sup- 
port their contention that the Mediation Board concedes 
that it does not have jurisdiction to determine if a dispute 
is a proper subject for mediation is AAL Chapter, Flight 
Engineers’ Int’! Assn. v. National Mediation Board, Civil 
Action No. 522-61 (D.D.C., 1961). That case is inapposite 
for at least two reasons. 


Initially, the issue in that case was whether the Section 
6 notice served by the union was premature because the 
parties had agreed not to serve a Section 6 notice during 
a prescribed period. Obviously, the issue of whether the 
union’s notice was barred by a collective bargaining agree- 
ment is normally not within the jurisdiction of the Media- 
tion Board. Here, however, the issue is whether, assum- 
ing the Section 6 notices were valid, the Mediation Board’s 
determination that the disputes were ripe for mediation 
and that further conferences between the parties were un- 


1The same reasoning guided the Mediation Board in cancelling mediation 
in the dispute between the Carriers and the Brotherhood of Locomotive Fire- 
men and Enginemen referred to in the Carriers’ brief, page 23. The Mediation 
Board’s decision that tho scheduling of mediation would serve ‘‘no useful 
purpose’’ until the District Court rendered its opinion in that case was 
dictated by an earlier telegram sent by the Carriers to the Mediation Board 
in which they stated that they ‘‘will not participate in the mediation pro- 
ceedings’’ until the District Court ruled on the propriety of the Section 6 
notices. The Mediation Board in no way indicated that it deemed the Carriers’ 
action in seeking relief from the District Court to be well-founded. See 
Joint Appendix Nos. 20,192, 20,193, 20,215, 20,216, pages 172-173, Exhibit P. 
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necessary, was subject to review by the District Court. 
The Flight Engineers’ case was not concerned with such 
issue and that case can form no precedent for a determina- 
tion here. 


Furthermore, in the Flight Engineers’ case, the Media- 
tion Board recognized that it had no jurisdiction to de- 
termine whether the agreement between the parties was a 
bar to the service of a Section 6 notice and so stated its 
position to the parties. (Paragraph 6 of the Findings of 
Fact made by the District Court.) In the present case, 
however, the Mediation Board’s position throughout has 
been that it does have jurisdiction to determine whether the 
disputes were ripe for mediation and, on at least three 
separate occasions, has ruled that mediation should be 
progressed—once after a formal hearing and considera- 
tion of a brief filed by the Carriers. 


The Carriers further contend (Brief, at 27) that the 
District Court’s determination that the Mediation Board’s 
assumption of jurisdiction to mediate the disputes was 
premature ‘‘aided rather than interfered with the juris- 
diction of the Board.’? We have difficulty in comprehend- 
ing how a determination by the Court below holding all 
proceedings and determinations of the Mediation Board a 
nullity can be considered as am ‘‘aid’’ to the jurisdiction 
of the Mediation Board. But even aside from this 
threshold difficulty, we submit that Congress, in establish- 
ing the Mediation Board to mediate disputes, intended to 
vest a body with expertise in the field with the authority to 
determine in what situations and at what point its media- 
tory help could best be utilized. The argument of the Car- 
riers is that the courts have jurisdiction to overrule the 
decisions of the Mediation Board in this, its most funda- 
mental, duty. Neither the provisions of the Railway Labor 
Act nor cases construing that Act support the Carriers’ 
position. 
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Il. THE MEDIATION BOARD IS AN INDISPENSABLE PARTY TO 
THIS PROCEEDING OR, AT THE LEAST, ITIS A NECESSARY 
PARTY. 

The BRT’s contentions on this issue are set forth in 

its initial brief, at pages 16-26. 


The Carriers state (Brief, at 29) that the Mediation 
Board docs not have a ‘‘material interest’’ in the issues 
presented in this case, and that ‘‘it cannot even be said 
that the Carriers’ request for relief called into question 
any decision by the Mediation Board.’? The record in 
this case does not support the Carriers’ contention. 


The Carriers’ motion for supplemental relief against 
the BRT requested the Court to restrain and enjoin the 
BRT from invoking the services of the Mediation Board in 
cases where no request had yet been made and to restrain 
the BRT from participating in mediation proceedings 
where mediation was in progress. (JA 185-191) The Car- 
riers subsequently orally amended their motion to request 
a declaratory judgment stating that a declaratory judg- 
ment would ‘‘be adequate’’ to afford them the same de- 
sired result as injunctive relief. (JA 309-311) Indeed, the 
Carriers’ statement has proven to be correct in that re- 
spect. 


During the pendency of this litigation, the Carriers con- 
tinually reminded the Mediation Board that litigation was 
pending concerning the alleged prematurity of the BRT’s 
Section 6 notices, and requested the Mediation Board to 
terminate its proceedings. The Mediation Board saw its 
statutory obligation as requiring it to mediate the disputes 
and, over the objection of the Carriers, continued to sched- 
ule mediation. 


On May 31, 1966, the Court below entered its judgment 
determining that the BRT’s request for mediation was 
premature and that the Mediation Board may not exercise 
its diseretion to determine at what point it will comply 
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with a request for its services until further conferences 
are held between the parties. (JA 318, paragraph 5) 


As a result of the District Court’s judgment rendering 
all prior mediation proceedings between the parties nuga- 
tory, and the Carriers’ continued position before the Medi- 
ation Board that it will adhere to the District Court’s 
determination, the Mediation Board has cancelled further 
mediation proceedings. 


The determination of the Court below, in effect, not only 
has prevented the Mediation Board from further handling 
of these disputes but has rendered all its prior proceedings 
a nullity. In view of the facts of this case, the Carriers’ 
contention that the Mediation Board merely has an ‘‘ab- 
stract interest’? in these proceedings and that the determi- 
nation of the Court below in ‘‘no way binds the Mediation 
Board or requires action by it’? (Brief, at 29), cannot be 
sustained. It prevents the Mediation Board from doing 
what it has repeatedly found to be its statutory duty— 
continuing its mediatory efforts. Am injunction against 
the Mediation Board could not have more effectively ac- 
complished this. 


Finally, at page 33 of the Carriers’ brief, they make the 
novel argument that the failure of the Mediation Board 
to intervene in the litigation shows that the Mediation 
Board does not believe it has an ‘‘interest’’ at stake in this 
litigation, and apparently, that such failure to intervene is 
to be considered as an element in determining whether the 
Mediation Board is an indispensable or necessary party. 


At the outset, the Carriers refer us to no case, nor are 
we aware of any, in which a party’s attempt to intervene 
or failure to attempt to intervene has been considered 
relevant by a court in determining whether or not such 
party is an indispensable or necessary party to an action. 


Moreover, the failure of the Mediation Board to inter- 
vene in this case is not indicative of its position on this 
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issue.2 On May 9, 1966, the BRT filed a conditional mo- 
tion with the District Court requesting the Court to order 
the Carriers to summon the Mediation Board to appear 
as a party in the proceeding for supplemental relief. A 
copy of the motion was served on the Executive Secretary 
of the Mediation Board and the office of the Attorney 
General. (A copy of the certificate of service is part of 
the recordin this Court.) The Mediation Board made no 
attempt to oppose the BRT’s motion. 


Following the reasoning of the Carriers, the failure of 
the Mediation Board to oppose the BRT’s motion to re- 
quire the Carriers to make the Mediation Board a party 
to this proceeding can mean only that the Mediation Board 
agreed with the BRT’s motion and believed that it should 
be made a party to the proceedings. 


Respectfully submitted, 


Mritron Kramer 
Martin W. FINcerHour 
Counsel for Appellant 


ScHOENE AND KRAMER 
1625 K Street, N. W. 
Washington, D. C. 20006 


September, 1966 


2 We know, from its repeated declarations on at least three occasions, that 
it agrees with our position and disagrees with the Carriers’ position. 


